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PRELIMINARY STATEMENT

For purposes of thisReply Brief, Appellee, Angela Steck, will bereferred to as
“Angela Steck” or “Ms. Steck.” Appellant, Blue Cross and Blue Shield of Florida,
Inc., will be referred to as “BCBSF.” References to the appendix submitted with
BCBSF sinitial brief will be referred to by the designation “App.,” followed by the
tab number of thereference. Referencesto Ms. Steck’ sAnswer brief will bereferred

to by the prefix “AB” followed by the page number of the reference.



SUMMARY OF THE ARGUMENT

Ms. Steck’s argument is based upon an incorrect premise and, as a result,
reaches an incorrect conclusion.

Her argument is premised upon the assertion that BCBSF could haveincluded
abroader, more expansive “drunkenness exclusion” in Ms. Steck’ shealth insurance
policy (presumably onewhich specifically excluded both direct and indirect results of
drunkenness). Ms. Steck concludes that because BCBSF did not use such broader
language, the“ drunkennessexclusion” inthepolicy at issue only appliesto thedirect
effects of drunkenness on her biological system.

In fact, Section 627.629, Florida Statutes prescribesthe language BCBSF was
required to include in its “drunkenness exclusion”. Moreover, Section 627.618,
Florida Statutes prohibits BCBSF from adding broader exclusionary language that
would be less favorable to the insured, as Ms. Steck argued. Consequently, BCBSF

included inMs. Steck’ spolicy theonly a cohol exclusion permitted under Floridalaw



and this Court must determine whether the legislatively authorized drunkenness
exclusionfor losses* resulting fromtheinsured being drunk” , excludesthe“indirect”
effects of drunkenness, such as injuries suffered by drunk drivers and drunken
pedestrians or whether it islimited to expenses incurred to treat alcohol toxicity.
BCBSF submitsthat the case on which the argument for alimited application
of the drunkenness exclusion is based, Mason 1l, was either reversed by Harris v.

Carolina Life Ins. Co., 233 So.2d 833 (Fla. 1970), was wrongly decided, or its

rationale has been superceded by the passage of Section 627.629, Florida Statutes.
In any event, Steck and Mason |1 should be specifically reversed and this Court
should hold that “drunkenness exclusions’ in health insurance policies drafted in
conformance to Florida law exclude coverage for both direct and indirect effects of
an insured’ s drunkenness.

ARGUMENT

l. FLORIDA LAW PERMITSHEALTH INSURERSTO
EXCLUDE THE INDIRECT EFFECTS OF
DRUNKENNESS FROM COVERAGE UNDER
THEIR POLICIES.

A. Section 627.629, Florida Statutes and
Section 627.618, Florida Statutes
Define The Per mitted L anquage of a
Drunkenness Exclusion




Section 627.629 permitshealthinsurers toincludeintheir policiesan exclusion
which states. “. .. Theinsurer will not beliablefor any lossresulting from theinsured
being drunk . ..” Section 627.618, Florida Statutes prevents health insurers from
including abroader exclusionwhich would havetheeffect of limiting coveragetotheir
insureds any further than is authorized by Section 627.629. Section 627.618 states:

. . .no health insurance policy delivered or
issued for delivery to any person in this state
shall contain any provision respecting the
matters set forth in ss. 627.619-627.629,
inclusive, unless such provision is in the
words in which the same appears in the
applicable section, except that theinsurer may,
at itsoption, use inlieu of any such provision
a corresponding provision of different
wording approved by the Department whichis
not lessfavorablein any respect to theinsured
or the beneficiary. (Emphasis supplied).

Ms. Steck’s answer brief and the decision by the Steck court below fail to
recognize or address the interplay of these two statutes. Ms. Steck argued that:
“BCBSF is in effect asking this Court to rewrite its policy after the fact to add
language it could have but did not include” (AB at 4). The Second District Court of
Appeal aso failed to recognize that Section 627.629 and Section 627.618 limited
BCBSF' s ability to craft a drunkenness exclusion more broadly than its “resulting

from” language, whenit held that BCBSF could have utilized the exclusionary language



construed in Harris if it wished to exclude “indirect” effects of intoxication. Blue

Cross and Blue Shield of Florida, Inc. v. Steck, 778 So.2d 374, 376 (Fla. 2d DCA

2001).

In short, because BCBSF chose to include a drunkenness exclusion in the
policy it sold to Ms. Steck (and thousands of other insureds), it wasrequired to state
the exclusion in the language of Section 627.629 or, if it chose to use other
exclusionary language, such language could not produce an exclusion lessfavorable
to Ms. Steck than the “resulting from” language included in Section 627.629.
Consequently, if Mason |l remainsgood law, BCBSF and other Floridahealthinsurers
may not exclude the indirect effects of drunkenness from coverage under their
policies.

B. A Drunkenness Exclusion For L oss“Resulting

From” Drunkenness Must Logically Include
Both The Direct and Indirect Effects of Drunkenness

The court inMason Il equated the exclusion “death resulting directly from the
use of intoxicating liquors’, Mason |, 41 So.2d at 154, (emphasis supplied) with the

broader excluson“lossor injury resulting from the use of intoxicating liquors’, Mason

11,41 So.2d at 155 (emphasissupplied). TheMason |1 court concluded that therewas
“no valid distinction between the facts of this case and [Mason |].” Mason Il, 41
So.2d at 155. Of course, the distinction between the two cases was that one policy
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exclusion was limited to the direct effects of drunkenness and the other policy
exclusion was not so limited, and it necessarily extended to both kinds of results,
direct and indirect. BCBSF submits that this distinction was “valid” and requires
specific reversal of Mason Il.

In 1953, theFloridaL egidaturefirst enacted astatute permitting healthinsurers
to exclude “any loss sustained or contracted in consequence of the insured’s being
intoxicated.” Chapter 28027, Lawsof Fla. (1953). Thisprovisionwasidentical tothe
National Association of Insurance Commissioners(“N.A.1.C.”) model codeprovision
180-1, adopted in 1950. An exclusion using this prior statutory language was not
limited to the direct effects of alcohol on the system of theinsured. Infact, Riversv.

Conger Lifelns. Co., 229 So.2d 625, 628 (Fla. 4" DCA 1969) held that the alcohol

exclusion authorized by the original statutory provision applied if there was a

causative connection between the insured’ s drunkenness and a loss.

In 1979, the N.A.l.C. promulgated a new model code provision, 185-1,
designed to state the drunkenness exclusion in “simplified language”. TheN.A.I.C.
commentary also stated, however, that the* ssmplified language” version of themodel
code was not intended as a substantive revision of the previous code provision.

The Florida legislature amended its permitted alcohol exclusion in 1982,

replacing the language adopted in 1953 (which tracked N.A.I.C. model code 180-1)

6



withthe “simplifiedlanguage’ version recommended by theN.A.1.C.in 1979. Section
627.629, Florida Statutes (1982). The approved exclusionary language remains
unchangedto date. Based uponthetiming of the statutory amendment and theidentity
of the language used in the 1979 N.A.I.C. model code and the 1982 amendment of
Section 627.629, itislogical to assumethat thelegidlature based the 1982 amendment
upon the 1979 N.A.I.C. model code and commentary. Itistherefore equally logical
to conclude that no substantive revision in the interpretation of the drunkenness
exclusionwasintended and thelegislature must haveintended theholding in Riversto
governinterpretation of theexclusion authorized by Section 627.629, Florida Statutes
(1982). In addition, if this Court affirms the Steck decision, holding that the
“resultingfrom” languageintheal cohol exclusiononly appliestodirectinjuriestothe
biological system of aninsured, then the sameanalysiswould necessarily prevent any
possible application of the statutorily permitted “illegal occupation” exclusion.

Section 627.628, Florida Statutes, allowsahealth insurer to exclude: “any losswhich
results from the insured committing or attempting to commit a felony or from the
insured engaginginanillegal occupation.” Limitingtheexclusiontothedirect effects
on the insured’ s biological system caused either by afelony or anillegal occupation
would, however, render theillegal occupation exclusion meaningless, becausethereare

no feloniesor illegal occupationsthat cause direct effects on the biological system of
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the perpetrator. Instead, there are only health care expenses that are necessitated
because someone is injured during the course of afelony or who becomesill after
engaging inanillegal occupation. Contrary to the argument in Ms. Steck’ s answer
brief, theintent of the*drunkenness’ and “illegal occupation” exclusionsisthesame.
Both are intended to reach the consequences of an insured’ simproper or forbidden
behavior and to exclude the results of such behavior from insurance coverage.
Moreover, theapplication of other exclusionspertainingtoinjuriesor illnesses
“resultingfrom” certain behavior isneither unfair nor inequitablewhenthe® servicein
the armed forces’ or “act of war” exclusions are considered. At present, if certain
injuries or diseases are proven to be the result of service in the armed forces, then
coverageisafforded through military doctorsor the Department of Veterans' Affairs
and is not imposed on private insurers and their policyholders. Likewise, health
Insurers cannot be expected to charge premiumslarge enoughto cover unknownand
unanticipated acts of war such asthe recent terrorist attacks, and the cost of treating
injuriesfrom such eventsistherefore appropriately borne by society asawhole (just
asrelief effortsand industry bailouts are being funded through private donationsand
emergency legidation). The“resulting from” exclusions are properly applied to the
“indirect effects’ of drunken behavior, the commission of afelony, engaging in an

illegal occupation, serving in the armed forces, or being the victim of an act of war.
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Ms. Steck’s effort to distinguish several of the relevant Florida cases is

disingenuous. Thus, by quoting the policy exclusion in Rivers v. Conger Life Ins.

Co., 229 So. 2d 625 (Fla 4™ DCA 1969), containing the “directly or indirectly”
language, she implies that the court’ s decision rested upon an interpretation of that
language. To the contrary, the court held that the policy exclusion was broader than
that permitted by law and construed thethen existing statutory provision permitting an
exclusion “for any loss sustained or contracted in consequence of theinsured’ sbeing
intoxicated.” TheRiverscourt acknowledged that theinsurer could havecomewithin
the terms of the statutorily authorized exclusion if it had proven that the insured’s
intoxication had a causal connection with the fire and his resulting death.

Ms. Steck correctly states that the policy provision in Blue Cross and Blue

Shield v. Ming, 579 So. 2d 771 (Fla. 5" DCA 1991), is not quoted. However, the

opinion points out that the policy excluded benefits for “injury resulting from an
insured’ s participation in afelony and from theinsured’ sbeing drunk.” Inrejecting
the claim for medical expenses incurred by a drunk driver who was injured in an
accident and later convicted of manslaughter, the court said that “thefactsrelating to
theinsured’ sinjuriesresulting from hisdrunk condition and fel onious conduct are not
in dispute and both exclusions obviously apply.” Coincidentally, the policy was a

BCBSFpolicy and, aspreviously stated, Section 627.618, Florida Statuteswould have
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precluded a policy exclusion any broader than the statutory language allowed by
Section 627.629, Florida Statutes.

Ms. Steck seeksto distinguish Hastiev. J. C. Penney Lifelns. Co., 115 F. 3d

895 (11" Cir. 1997), by stating that the case involved an extremely broad exclusion
which purportsto betriggered merely by thefact of intoxication. Theexclusion stated
that “[n]o benefit shall be paid for any Loss. . . whichis caused by or resultsfrom .
.. anInjury occurring while the Covered Personisintoxicated.” Whilethe Eleventh
Circuit Court of Appealsrejected the contention that theinsured’ sstatusasintoxicated
triggered the exclusion, the court went on to point out that the exclusion would be
applicable if the insurance company showed a causal connection between the
insured’ s intoxication and his death in a motorcycle accident.

Significantly, Ms. Steck does not even try to distinguish therecent decisionin

American HeritageLifelns. Co. v. English, 786 So. 2d 1280 (Fla. 5"DCA 2001). The

fact remainsthat only Mason |1 and the decision bel ow hold that an alcohol exclusion
draftedin conformity with thelanguage permitted by Section 627.629, Florida Statutes,
islimited to the direct effects of alcohol on the biological system of aninsured. The

holdingsin American HeritageL ifelns. Co.v. English, 786 So. 2d 1280 (Fla. 5"DCA

2001), Blue Cross and Blue Shield of Florida, Inc., v. Ming, 579 So.2d 771 (Fla. 5

DCA 1991), Hastie v. J.C. Penney Life Ins. Co., 115 F. 3d 895 (11" Cir. 1997),
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Riversv. Congers LifeIns. Co., 229 So. 2d 625 (Fla4"™ DCA 1969), Interstate Life

& Acc. Ins. Co. v. Gammons, 408 S.W.2d 897, 56 Tenn. App. 441 (1966), Landry

v.J.C. Penney Lifelns. Co., 920 F. Supp. 99 (W.D. La. 1995), BankersLifeand Cas.

Co. V. Jenkins, 547 S.W.2d 237 (Tenn. 1977), Old Equity L ifelns. Co. v. Combs, 437

SW.2d 173 (Ky. App. 1969), and Cummings v. Pacific Standard Life Ins. Co., 516

P.2d 1077, 10 Wash. App. 220 (1974) are all contrary to Ms. Steck’ sinterpretation.
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[I. BCBSF's FAILURE TO DEFINE THE
WORD “CONDITION” INITSPOLICY
OUTLINE PROVIDED TO MS. STECK
DOES NOT JUSTIFY SUMMARY
JUDGMENT IN HER FAVOR.

Ms. Steck arguesthat because her mother claimsthat M s. Steck never received
acopy of theinsurance policy at issueinthisaction (aself-serving claim at best), that
BCBSF sfailuretoincludethe policy definition of theterm “condition” inthe policy
outlinethat the Stecks admit receiving is somehow significant to the construction of
the policy and the drunkenness exclusion. In making that argument, Ms. Steck cites
two cases that considered discrepancies between a group insurance policy and a
certificate of coverage issued to an insured covered under the master group policy,

Rucks v. Old Republic Lifelns. Co., 345 So. 2d 795 (Fla. 4" DCA 1977), and Davis

v. Crown Lifelnsurance Co., 696 F. 2d 1343 (11" Cir. 1983). Neither of those cases

is applicable here.

In Rucks, the court specifically held that the contract at issue in that case
consisted of both the master (or group) policy and the certificate of insurance issued
to the insured. The Rucks court then construed the two documents together and
resolved an ambiguity inthetwo documentsinfavor of coverage. Likewise, theDavis
case involved both a group policy and a certificate of insurance issued to an insured

which was silent on acontrolling provision included in the group policy. Again, the

12



court determined that the discrepancy between the two portions of the same policy
must be construed against the insurer.

In this case, however, there is only one insurance policy and that is the
Conversion Option |11 Contract issued by BCBSFto Ms. Steck on September 1, 1993
(App. 17 - Affidavit of Sandra Jackson). Ms. Steck admits that the Conversion
Option |11 policy includesboth the applicable drunkennessexclusion and thedefinition
of theterm “condition” whichincludes*ailments, injuries, and bodily malfunctions’
aswell as diseases and illnesses. Unlike the individual certificates issued to group
insureds in the Rucks and Davis cases, however, the advertisement or policy outline
that the Steck family acknowledges receiving was not a portion of the contract under
which Ms. Steck seeks benefits. Significantly, theinitial page of that policy outline
states:

Thisbrochureisan overview of the Conversion Option |11
program. It provides general information about the
coverage, which is not the same as the coverage you had
with your previous group insurance program.

The complexity of today’ s health care makesitimpossible
to cover every detail about Conversion Option 11l in this
brochure. If questions, arise, please contact your local Blue

Cross and Blue Shield of Florida office, or refer to the
contract. Itsterms prevail. (App., Tab 10).
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It would be improper for this Court to construe the nine page policy outline
together with the policy that was actually issued to Ms. Steck, as the policy outline
specificaly states that it is not the insurance contract or a portion of the insurance
contract. Unlikethe documents construed together inRucks and Davis, Ms. Steck is
relying upon anon-contractual document in an attempt to create an ambiguity which
she then seeks to have construed against BCBSF. The same argument was

unsuccessfully made by an assignee of the insured inVencor Hospital South, Inc. v.

Blue Cross and Blue Shield of Rhode Iland, 86 F. Supp. 2d 1155 (S.D. Fla. 2000).

Inthat case, Vencor Hospital asserted that therewasan ambiguity betweentheoutline
of coverage that had been issued by Blue Cross and Blue Shield of Rhode Island and
the actual “Medigap” policy issued to some of Vencor’s patients. The Eleventh
Circuit remanded the case to Judge Gonzalez to determine whether the outline of
coveragethat allegedly created theambiguity wasto bedeemed apart of theinsurance

contract. The court in Vencor Hospital relied upon the language of the outline of

coverage in concluding that it was not a portion of the contract. In that case, the
outline of coverage provided in part:

Thisoutline of coverage providesabrief description of the

important features of your policy. Thisisnot theinsurance

contract, and only the actual policy provisionswill control
....ld. at 1158.
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Inaddition, theV encor Hospital court noted the provisionsof Section 627.642,

Florida Statutes, which mandated that all healthinsurancepoliciesissuedin Floridabe
accompanied by an outline of coverage. Section 627.642 requiresthat the outline of
coverage contain astatement that the outline of coverageisnot the policy and that the
issued policy should be referred to for the actual contractual governing provisions.

In rglecting the argument advanced by Ms. Steck here, the Vencor Hospital court

stated:

It is more than apparent that it was the intent of the
regulatory scheme that the policy itself govern and that
the Outline of Coverage not be considered part of the
insurance contract. Had the Legidature intended that the
outline be considered a part of the insurance contract, the
L egidlature and the Department of Insurance surely would
not have mandated language to the contrary.

In addition, the Outline of Coverage itself makes clear
that it is not to be construed as part of the insurance
contract. . . . Thusthe Outline makes plain that if an
insured has any doubts as to the coverage, the insured
should look to the policy itself, not to the Outline. It
would be nonsensical to consider the Outline to be a part
of the contract when on itsface and in avery
conspicuous manner it declaresthat isnot. Id. at 1159.

The Vencor Hospital court concluded that the outline of coverage was not a part of

the insurance policy and could not be used to create an ambiguity to be construed

against the insurer.
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The same conclusion must bereachedinregard to Ms. Steck’ sargument. The
outline of coverage upon which Ms. Steck relies here specifically statesthat it is not
the contract and that the provisions of the contract govern. BCBSF was required by
Section 627.642, Florida Statutes, to provide an outline of coveragewhenitissuedthe
Conversion Option I11 contract to Ms. Steck. Consequently, Ms. Steck cannot now
complain that the outline of coveragedid not include all of the provisionsincludedin
her contract. The drunkenness exclusion in the Conversion Option |11 contract
governs this case and the contract provision excludes “conditions,” defined as
including ailments, injuries, and bodily malfunctions that result either directly or
indirectly from the insured’s drunkenness. There is no contract ambiguity which
requires construction or interpretation against BCBSF.

CONCLUSION

Ms. Steck had a blood alcohol level more than three times the legal limit for
drivingwhileintoxicated when shewalked into Dale Mabry Highway, amajor Tampa
thoroughfare, and was struck by a car. Any reasonable, disinterested third party
would agree that her injuries suffered in the accident resulted from her drunkenness.

Thepolestar for interpreting statutesislegidativeintent. Statev. Webb, 398 So.

2d 820, 824 (Fla. 1981). The Legidlature permits health insurers to exclude losses
which result fromthecommission of feloniesor engaginginanillegal occupation. Can

16



anyonereasonably believethat when Section 627.629 was enacted to permit exclusions
“for any lossresulting fromtheinsured being drunk,” the Legislatureintended for this
exclusion to be limited only to biological effects upon the body from the use of
Intoxicants?

This Court should follow Harris, should specifically reverse Mason Il, and
should hold that the drunkenness exclusion authorized by Section 627.629, Florida
Statutes and included in Ms. Steck’s policy excludes coverage for all expenses
caused, either directly or indirectly, by her walking into the path of oncoming traffic
while drunk. The summary judgment on liability in favor of Ms. Steck should be
reversed, and thiscase should be remanded with directionsthat summary judgment be
enteredinfavor of BCBSFinregardtoall expensesincurredtotreat injuriessustained
in the June 29, 1997 accident.
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