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STATEMENT OF THE CASE AND FACTS

Shortly before mdnight on April 24, 1996, Rachel Carlson
and her three-nonth-old daughter, Alexis Stuart, were found in
her running car in Crestview, Florida; they had been stabbed to
deat h. (X1 911-13; 977-79). Carlson was a nenber of the
United States Air Force, and, early on April 25, Karen Garcia of
the Air Force Ofice of Special Investigations (OSI) went to the
home of a fellow airman, Wal ker Davis, Jr. (XIll 1103-05). She
found Lamar Brooks asleep on the living room couch. (Xl
1105). Davis told her that he |ast saw Carlson at the hospital
where they both worked on the afternoon of April 24. (X111
1107). He said that on the evening of April 24 he put a
wat er bed toget her and wal ked his dog and that he and Brooks were
at the house all night. (XIrrr 1108-10). Garcia interviewed
Brooks later that norning. (XIrr 1112). Brooks told her that
he had not been in Crestview on the 24th and had spent the
previ ous evening putting a waterbed together and wal ki ng Davi s’
dog. (X111 1116). Wayne Achtzen, another OSI agent, testified
that he picked up Davis at the hospital around 9:00 a.m on
April 25 and picked up Brooks shortly afterwards. (X111 1147-
48) .

M ke Hol linshead, a state attorney’s investigator, testified

that he interviewed Brooks on April 26. (XK1 1019). Br ooks



denied knowing the victim and said that he saw her at Davis’ on
Monday, April 22. (X111 1021). Brooks said that he and Davis
went to Crestview that evening with two other nen, that they
stayed hone and watched novies the next evening (Tuesday, Apri
23), and that they set up the waterbed, watched novies, and
wal ked the dog the evening of Wdnesday, April 24. (XIl1 1024-
27).

Several of Carlson’s friends and co-workers testified that,
on April 24, 1996, Carlson told them that she, Davis, and the
baby were going to Crestview that night to visit his aunt and
cousins, that she needed noney from him and that she had
paternity papers for him to sign. (XI'V 1363-66; 1380; 1389;
1393; XV 1413). | nsurance agent Steven Manthey testified that
he sold a $100,000 life insurance policy on the baby to Davis,
with Davis as the beneficiary, and that Davis said he was the
baby’s father. (XV 1438-41). David Johnston testified that, in
March or April 1996, Davis visited his car deal ership and tal ked
about buying a $32,000 Pathfinder because he was conming into
sone noney. (XVil 1873, 1878).

Kea Bess testified that, on the evening of April 24, she saw
Davis and another man wal king down Booker Street in Crestview
“real fast |like he wanted to run but couldn’t because he had a

cast on.” (XVI| 1843-44). Mel i ssa Thonas testified that Brooks



and Davis canme to her house in Crestview between 9:00 and 9: 30
p.m on Wednesday, April 24. ( XV 1535-36). Rochel | e Jones, a
friend and co-worker of Davis', testified that she received a
call fromDavis at 9:22 p.m on the 24th and that he wanted her
to pick himup in Crestview (XVlI 1773-74). After picking up
Davis and Brooks, she was stopped for speeding. (Xvl 1783).
Wlliam Tiller, a state trooper, testified that he stopped Jones
for speeding at 10:20 p.m, April 24; Davis, another black male,
and sonme children were in the car with Jones. (XVI 1749-52).

Jones also testified that Davis called her between 7:30 and
8:00 a.m on April 25 and told her twce that “you ain’t seen
me.” (XVl 1786). When Davis cane to her house with sone OSI
agents that afternoon, he asked if she “was cool.” (XVl 1788-
89). On Monday, April 29, OSI agents told Jones they knew about
the April 24 phone call, and she told them what had happened and
revealed nore infornmation at the State Attorney’'s Ofice on My
2. (XVIl 1805).

Mark Glliam a friend of Brooks’, testified that he net
Brooks and Davis in Atlanta for Freaknik and drove back to Eglin
with them on Sunday, April 21, 1996. (XVI 1624-29). Monday
evening Davis said he should choke the victim and that she was
pestering himfor noney. (XVI 1638-39). Brooks said she should

be shot, and G lliam said she should be stabbed. (XVI 1639-40).



The following evening Davis said the victim should be killed in
Crestview and that he wanted Glliam to drive (XVI 1646).
Glliam was to receive $500 for driving and Brooks was to get
$4,000 to $8,000 for participating in the killing. (XVI 1647-
48). Law enforcenent officers came to see himat Ft. Benning on
May 14, 1996. (XVI 1662-63).

Terrance Goodman, a cellmate of Brooks’ at the OCkaloosa
County Jail, testified that Brooks tal ked some about his case,
i.e., that he, Davis, and G lliam discussed various ways to kill
the victinms (XVII1 2095) and that there was no physical evidence
against him (Xvill 2097, 2103). Brooks admtted his invol venent
in the nurders several tines. (Xvi1l 2103). Anmong ot her
things, Brooks said that it took heart to stab soneone (XVIII
2102), that he “offed the broad” and “copped” the bodies (XVIII
2099), and that he rode in the backseat of the victimis car to
Crestview. (XViIl 2100).

Joan Wod, the nedical examner for the Sixth Judicial
Circuit, testified that she performed second autopsies of the
victinms shortly before the bodies were buried. (XI'V 1266). The
baby had been stabbed and cut several tines with the cause of
death being a stab wound that injured the heart and the other
wounds having been inflicted after death. (XI'V 1275-76).

Carl son suffered seventy-five stab wounds to her neck, chest,



abdonen, back, left side, left forearm and wist, and hands.
(XI'V 1282, 1279). The eighteen wounds to her hands and wi st
wer e defensive wounds. (XI'vV 1282-83). The cause of Carlson’s
death was nultiple stab wounds from which she bled to death, and
the manner of death was hom ci de. (XIv 1287). Wod al so found
evidence that Carlson had been hit in the face and choked,
injuries not apparent at the first autopsy because it was done
| ess than twenty-four house after death. (XIV 1281, 1290, 1293,
1316). All of the wounds were inflicted prior to death (XIV
1298) and were consistent with a right-handed person stabbing
Carlson from behind (XIV 1319, 1330), wth the defensive wounds
“clearly” occurring while she was conscious. (XV 1351).

The jury convicted Brooks of two counts of first-degree
murder as charged (I 189-90; XXl Il 3006) and, after the penalty
hearing, recommended that he be sentenced to death for each
count by a vote of ten to two. (It 209-10; XXV 3236). The
court found that four aggravators had been established for both
nmur der s (prior convi ction of vi ol ent f el ony; f el ony
mur der/aggravated child abuse; pecuniary gain; and cold,
cal cul ated, and preneditated) and a fifth individually for each,
i.e., heinous, atrocious, or cruel for Carlson and victim under
twel ve years of age for the baby. (II1l 412-17). After weighing

the two statutory mtigators (no prior history and age) and



ei ght nonst at utory mtigators (ri 414-17) agai nst t he
aggravators, the trial court inposed two death sentences. (rri

418; XXVI 3247 et seq.).!

1 At his trial in 1997 Wal ker Davis was convicted of two

counts of first-degree nurder. H's jury, however, recomended
sentences of life inprisonnent, which the trial court inposed
Hi s convictions and sentences were affirned on appeal. Davis V.

State, 728 So.2d 341 (Fla. 1st DCA 1999).
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SUMVARY OF ARGUNMENT

Point 1: The trial court properly allowed the state to
i ntroduce hearsay statenents made by the victim and by Brooks’
co- def endant .

Point 2: The state established the existence of a
conspiracy, and the court properly allowed the introduction of
a co-conspirator’s hearsay statenents.

Poi nt 3: I ntroduction of a co-conspirator’s hearsay
statenments did not violate Brooks’ confrontation rights.

Point 4: The court properly denied Brooks’ npotions for new
trial.

Point 5: The court did not err in allowwng Glliam and
Goodman to testify.

Point 6: The court did not err in denying Brooks’ notion for
judgnent of acquittal based on the prosecutor’s closing
ar gunent .

Point 7: The court did not err in determning juror
qualifications.

Point 8: The court did not err in allowng the state to
i ntroduce aut opsy phot ographs of the victins.

Point 9: The court did not err in refusing to strike the

venire on Brooks’ claimof excessive pretrial publicity.



Point 10: The court did not err in allowng the state to
i ntroduce a co-defendant’s hearsay statenents.

Point 11: The evidence is sufficient to support Brooks’
convictions, and the court did not err in denying his notion for
j udgnent of acquittal.

Point 12: The court did not err regarding the aggravators.

Point 13: The <court properly considered the mtigating
evi dence.

Point 14: The trial court properly allowed the state to
i ntroduce victiminpact evidence.

Point 15: Brooks’ death sentences are both constitutiona

and proportionate.



ARGUNVENT
PONT 1

WHETHER THE TRI AL COURT PROPERLY ALLOWED THE
STATE TO | NTRODUCE HEARSAY EVI DENCE.

Brooks argues that the trial court erred in allowng the
state to introduce hearsay statenents by Carlson about her plans
for the day she was killed and by Walker Davis, Brooks co-

defendant. There is no nerit to this claim

Carl son’s Statenents

Just before the state opened its case, the court and counsel
di scussed the state’s introducing Carlson’s statenents to her
friends and co-workers. (X1l 903-4, 908-10). Thereafter, Lisa
Lauer testified that, on April 24, Carlson told her that she and
Davis were going to Crestview that evening to visit his aunt.
(XI'V 1393). Ame Boehner stated that, on the 24th, Carlson said
she and Davis were driving to Crestview that evening to visit
his famly and that she was going to try to get sone noney from
him (XIV 1389). Li nda Chal oupka stated that Carlson told her
that she had paternity papers for Davis to sign and that she
would see him the evening of the 24th. (XI'v 1380). Alicia
Wllians testified that, on the 24th, Carlson said she was goi ng
to Crestview with Davis and the baby to neet his aunt and

cousi ns. (XV 1413). Jason Hatcher said that Carlson told him



the sane thing on April 24th and that she needed gas noney from
Davis and wanted him to sign the paternity papers. (XI'V 1363,
1366) . M chael Lynes testified that, on April 29, he retrieved
an e-mail nessage that Davis deleted from his conmputer at work
at 7:03 a.m, April 25 1996. (XV 1460-61, 1465-66). The
message, titled “visiting” and dated “24 April 96 14:24:25"
[2:24 p.m], read as follows: “W can go there again tonight,
but | need gas noney. Also, let's try to go a little earlier.
|’ m about to fall over I’m so tired from the last two nights.
Also, if you can, | need sone noney for diapers. She’ s al nost
out and |1'm flat broke. Call nme.” (XV 1162-63). Billie
Madero, a child support enforcement worker, testified that she
took an appointnment from Carlson regarding support for the baby
and that Carlson identified Davis as the father of her child.
(XV 1447-50). Def ense counsel objected to these w tnesses’
testinony on the basis of hearsay, except for Madero’s. (E.q.,
X'V 1363, 1379, 1389, 1393; XV 1413, 1460).

Brooks now argues that, because “there was no claimof self
defense, no allegation of suicide nor was there any hint that
M. Brooks clainmed that the deaths were accidental” (initial
brief at 37), Carlson’s state of mnd was not at issue, and the
testi nony should have been excluded. The standard Brooks states

is derived from United States v. Brown, 490 F.2d 758 (D.C. Grr.
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1973), which sets out exceptions to the general rule that a
victims hearsay statenent about being afraid of the defendant

is inadmssible. State v. Bradford, 658 So.2d 572 (Fla. 5th DCA

1995); Kennedy v. State, 385 So.2d 1020 (Fla. 5th DCA 1980);

[7)]

ee

also Peterka v. State, 640 So.2d 59 (Fla. 1994), cert. denied

513 U.S. 1129 (1995). In the instant case, however, none of the
hearsay statenments indicate that Carlson was afraid of Brooks.
Instead, the state introduced the statements to show Carlson’s
state of mnd and intent on the day she and her baby were
mur der ed. As such, her statenents were adm ssible under
subsection 90.803(3), Florida Statutes.

That subsection reads as foll ows:

(3) Then-existing Mental, Envotional, or
Physi cal Condition —

(a) A statenent of the declarant’s
then-existing state of mnd, enotion, or
physi cal sensation, including a statenent of
i ntent, pl an, noti ve, desi gn, ment a
feeling, pain, or bodily health, when such
evidence is offered to:

1. Prove the declarant’s state of
m nd, enotion, or physical sensation at that
time or at any other tinme when such state is
an issue in the action.

2. Prove or explain acts of subsequent
conduct of the decl arant.

Brooks clained he was innocent, in spite of testinony that put

him in Crestview with his co-conspirator the evening of Apri
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24, 1996. The victims intention to travel to Crestview with
the co-conspirator on the evening of April 24, 1996 thus becane
at issue in the case. Carl son’s hearsay statenents regarding
her state of mnd and intent fit within the 90.803(3) hearsay

exception and were adm ssible. Bowen v. Keen, 17 So.2d 706, 711

(Fla. 1944) (“The rule is quite generally recognized that the
statenents of a deceased person as to the purpose and
destination of a trip or journey he is about to nmke are

adm ssible”); Mrris v. State, 456 So.2d 471, 484 (Fla. 3d DCA

1984) (“evidence of nental state, as for exanple a plan or
design, where offered to show that the person who has the state
of mind later carried it out by suitable action, is an exception
to the rule which forbids evidence of out-of-court assertions to
prove the facts asserted in them; Ehrhardt, Florida Evidence,
8803.3b (1999 ed.). The trial court properly admtted Carlson’s

statenents, and this clai mshould be denied.

Davi s’ Statenents

Brooks also clains that the trial court erred in allowng
the state to introduce, through the followng wtnesses,
statenents made by Wl ker Davis. Wayne Samms testified that,
about a nonth before the nurders, Davis conplained that Carlson
was asking him for noney and “that her and the little dip were
done,” neaning he neant to kill them (XI X 2256). Davi d
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Johnston, a car dealer, testified that, in March or April 1996,
Davis talked with him about purchasing a $32,000 vehicle and
said that he would be comng into sone noney soon. (XVII 1873,
1877). A friend of Davis’, Anthony Sievers, stated that Davis
told himhe would be getting a car soon and that there would not
be any paynents on it. (XVvIl 1888). | nsurance agent Steve
Mant hey testified that, on February 20, 1996, Davis paid the
prem um on a $100,000 l|ife insurance policy on Carlson’s baby,
that Davis identified hinmself as the child s father, and that
Davis was the Dbeneficiary of the policy. (XV  1439-41).
According to Rochelle Jones, a day or two before the nurders
Davis told her that he was going to get noney from a guy and
that he would have “to snoke the dip” with the baby because she
would tie himto the guy, which Jones interpreted as neaning the
baby would be kill ed. (Xvi1 1808-09). Contrary to Brooks’
claim these statenents were adm ssible as a co-conspirator’s
statenents agai nst interest.

As set out in point 2, infra, the state denonstrated that

Brooks and Davis were co-conspirators in a plan to nmurder the

Vi ctims. Foster v. State, 679 So.2d 747 (Fla. 1996), cert.

denied, 117 S. C. 1259 (1997); Larzelere v. State, 676 So.2d 394

(Fla.), cert. denied, 519 U S. 1043 (1996). When a conspiracy

is shown to exist, every act and declaration of each nenber of
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the conspiracy is the act and declaration of all. Honchel | wv.

State, 257 So.2d 889 (Fla. 1971). Davi s’ statenents evidenced
his state of mnd and intent which, because of the existence of
the conspiracy, is the sane as Brooks’ intent. The trial court
correctly allowed the state to introduce this evidence, and this

cl ai m shoul d be deni ed. 2

PO NT 2
VWHETHER THE TRI AL COURT PROPERLY FOUND THAT
A CONSPI RACY EXI STED AND PROPERLY ALLOWED
THE STATE TO | NTRODUCE CO- CONSPI RATOR
HEARSAY STATEMENTS.

Brooks argues that the trial court erred in finding that a
conspiracy existed and, consequently, should not have allowed
the state to introduce Davis' statenents to Mark GIlliam and
Rochell e Jones. There is no nerit to this claim

A co-conspirator’s hearsay statenents are exceptions to the

general rule that hearsay is not adm ssible.

2 Brooks’ reliance on Sandoval v. State, 689 So.2d 1258

(Fla. 3d DCA 1997), and Kelly v. State, 543 So.2d 286 (Fla. 1st
DCA 1989), is msplaced because those cases are factually
di stingui shable from this case. I n Sandoval the district court
found error in allowing Sandoval’s self-serving testinony about
her co-defendant’s hearsay statenments that allegedly showed
Sandoval s state of mnd and explained her actions. In Kelly
the district court found the trial court erred in allowing into
evidence the victins hearsay statenents about his extranmarita
affairs.
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[T]he following are not inadmssible as
evi dence, even though the declarant is
avai l abl e as a w tness:

(18) ADM SSIONS. - A statenent
that is offered against a party and is:

(e) A statenent by a person who was a
coconspirator  of the party during the

cour se, and in furtherance, of t he
conspiracy. Upon request of counsel, the
court shall instruct the jury that the
conspi racy itself and each menber’ s

participation in it nust be established by
i ndependent  evi dence, either before the
introduction of any evidence or Dbefore
evidence is admtted under this paragraph.
890.803(e), Fla. Stat. (1997). For such statenent to be
adm ssible, the state nust establish by a preponderance of the

evi dence that a conspiracy existed. E.q., Foster v. State, 679

So.2d 747 (Fla. 1996), cert. denied, 117 S. . 1259 (1997);

Romani v. State, 542 So.2d 984 (Fla. 1989); Tresvant v. State,

396 So.2d 733 (Fla. 3d DCA 1981). The state nust show

1) that a conspiracy existed; 2) that the
decl arant/coconspirator and the defendant
agai nst whom the statenents are offered were
menbers of the conspiracy; and 3) that the
statenents were nmade during the course and
in furtherance of the conspiracy.

State v. Edwards, 536 So.2d 288, 292 (Fla. 1st DCA 1988), citing

Briklod v. State, 365 So.2d 1023 (Fla. 1978); Honchell v. State,
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257 So.2d 889 (Fla. 1971). Contrary to Brooks claim the state
proved the existence of a conspiracy.

At the beginning of the trial, the court and the parties
di scussed the co-conspirator hearsay rule. (XIl 897-907). More
di scussion occurred on the second day of trial. (X111 1059 et
seq.). Anot her maj or discussion took place the follow ng day,
including a voir dire examnation of GIlliam prior to his
t esti nony. (XV 1561 et seq.). Def ense counsel argued that no
conspiracy had been established (XV 1561), and the prosecutor
went through the evidence showing its existence. (XV 1572).
After hearing argunent and the examnation of Glliam the trial
court held that a conspiracy had been denonstrated by the
preponderance of the evidence. (XV 1598). The record supports
t hi s concl usi on.

The direct testinony of GIlliam about his statenents and
Brooks’ on Monday, April 22, are evidence that a conspiracy
exi st ed. Brooks’ denial that he was in Crestview on April 24
was contradicted by testinony from Melissa Thomas and Rochelle
Jones that he and Davis were, in fact, in Crestview that
eveni ng. The wvictinms statenents that she was going to
Crestview the evening of the 24th with the baby and Davis and

the fact that the victine were found dead in Crestview also
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support the establishnment of a conspiracy. The trial court did
not err in holding that a conspiracy had been established.

Also contrary to Brooks’ claim his confrontation rights
were not violated by allowwng Glliam to testify about Davis’
st atenents. This Court recently addressed a simlar claimin

Nel son v. State, 24 Fla.L.Wekly S250 (Fla. Sept. 30, 1999), and

held that silence in the face of a co-conspirator’s statenents
anounted to an adm ssion by acquiesce. |d. at S252. The Court
stated: “Because there was an adm ssion by Nelson, there can be
no confrontation clause violation.” |d. By his silence in the
i nstant case, Brooks acquiesed in Davis’ statenents, and they
becane his adm ssions.

Early in the norning of April 25, 1996, Davis called Jones
and told her “you ain’t seen ne.” Later in the day, he asked if
she were “cool.” Although Davis nmade these statenents after the
murders, at the tinme he nade them he was actively trying to
conceal his part in the nmurders, as was Brooks. Therefore, the
conspiracy had not vyet ended, and Davis’ statenments were
adm ssi bl e under the co-conspirator’s hearsay rule.

There is no nerit to this issue, and any relief based on it

shoul d be deni ed.

PO NT 3
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WHETHER THE TRI AL COURT PROPERLY ALLOWED THE
ADM SSI ON OF OTHER STATEMENTS BY DAVI S.

Brooks argues that the trial court erred in allowng the
state to introduce other hearsay statenents that Davis nmade to
Jerone Worley of The Crestview Police Departnment on April 29,
1996. There is no nerit to this claim

Wrl ey and Dennis Hal ey, an agent of the Florida Departnent
of Law Enforcenent, interviewed Davis on April 26 and again on
Apri | 29.3 During the first interview, Davis admtted that he
had no relatives in Crestview (XX 2437). At the second
interview Wrley and Haley confronted Davis wth additional
information, and Davis admtted he was in Crestview the evening
of April 24. (XX 2488-89). Wrley arrested Davis after this
adm ssion (XX 2489), and Davis then inplicated Brooks.

When the state announced its intention to introduce Wrley’'s
testinony, the court and parties discussed the issue. (Xl X 2291
et seq.). The judge directed the parties to research the issue
further and stated that he would hear further argument when the
court reconvened after the weekend. (XI X 2303). Furt her
di scussion then occurred. (XIX 2303-12). \Wen court reconvened

on April 6, 1998, the court heard extensive argunent from the

3 The trial court deened Haley' s testinony about these
interviews to be cunulative and refused to allow the jury to
hear it. (XX 2414).
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parties. (XIX 2341 et seq.). The prosecutor wanted to
introduce six itens of information through Wrley s testinony,
but the court found only three reliable enough to be introduced.
(XI X 2370-71). Thereafter, Wrley was allowed to testify that
Davis said he was in Crestview on April 24 and that Davis said
that he and Brooks rode to Crestview with the wvictins in
Carlson’s car, arriving about 9:00 p.m (XX 2489).

Davis consistently denied any involvenent in these nurders.
Not until confronted with additional information on April 29 did
he make any adm ssions about being with the victins. He was
then arrested and, after that, tried to shift the blame for the
murders to Brooks.® Davis' statements just prior to his arrest
should be construed as being part of the conspiracy and his
arrest as defining the end of the conspiracy. Even if not so
construed, their adm ssion was harnless. Thomas, Bess, and
Jones all placed the defendants in Crestview around 9:00 to 9:30
p.m on April 24, and Brooks told Goodman that he killed the
victins and rode in the backseat of the car.

There is no nmerit to this claim and it shoul d be deni ed.

PONT 4

4 The jury never heard about Davis’ inplication of
Br ooks.
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WHETHER THE TRI AL COURT PROPERLY DEN ED THE
MOTI ONS FOR NEW TRI AL.

Brooks argues that the trial court erred in denying his
notions for new trial that alleged that key state w tnesses had
recanted their trial testinony. There is no nerit to this
claim

At trial Mark Glliam testified to conversations at Davis’
home on April 22 and 23, 1996, at which he, Davis, and Brooks
were present, during which the plan to kill the victins was
di scussed. (XVlI 1638-54). Also at trial Terrance Goodnman
testified that, while in jail together, Brooks told him anong
other things, that he “copped” the bodies and “offed” the broad
(XVIIl 2099) and that he rode in the backseat of the victims
car. (Xvill 2100).

Shortly after being convicted, Brooks filed a notion for new
trial, raising twenty-four grounds, on April 15, 1998. (I 191).
On June 26, 1998 Brooks filed an anended notion for new trial,

all eging that he had newy discovered evidence that Goodman |ied

during his trial testinony. (1 272-75). He also noved to
continue his sentencing until the court heard the new trial
not i ons. (rr 276). The parties stipulated to continuing the

sentencing, and the court set a hearing on the notions for

August 21, 1998. (Il 278).
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The newly discovered evidence was contained in a letter,
ostensibly from Goodman to his co-defendant Brandon Dawson. (I
274) . The parties introduced nunerous w tnesses at the August
21 hearing. (VI 1015 et seq.). Goodman testified and denied
witing the letter relied on in the amended noti on. (VI 1119).
After hearing argunent from the parties, the court denied both
the original and anmended notions for newtrial. (VI 1151-52).

On Cctober 12, 1998 Brooks filed a second anended notion for
new trial alleging that a letter received from GIlliam pronpted
defense counsel to take a sworn statenent from Glliam in which
he recanted his trial testinmony. (I1Il 565-68). Ten days |ater
Brooks filed yet another notion for new trial claimng that
counsel had received a letter from Goodman recanting his
testimony at trial. (rrr 569-71). The trial court held a
hearing on the October notions for new trial on OCctober 28,
1998. (1V 593 et seq.).

At that hearing Glliam recanted his trial testinony. (rv
611-21). After Glliamtestified, the prosecutor asked that he
be detained so that a warrant could be prepared for his arrest
for perjury. (v 708). The court granted that request,
appointed a public defender for GIlliam and continued the

hearing until Novenber. (1V 710).
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On Novenber 16, 1998 the court heard nunmerous w tnesses and
the parties on the third anmended notion for new trial. (VI
1237 et seq.). During that hearing, Goodman testified that he
wote the letter to defense counsel because Brooks’ father told
himthat the state attorney’s office was being investigated for
getting people to |lie about Brooks. (VI 1244-45). Then he
stated that he lied in the letter, recanted the letter, and said
that he told the truth in his trial testinony. (VII 1246-49).

At the end of the hearing the prosecutor told the court that
Glliam mght be recalled. (VII 1337). The court set Novenber
19, 1998 for any further proceedings. (VII 1338). On that date
Glliam appeared before the court, recanted his Cctober
recantation, and went back to his trial testinony. (V 938-44).
G lliam apologized to the court for lying in October and stated
that he decided to change his testinony again after his nother
told himto tell the truth. (V 955-56). On cross-exam nation
by defense counsel he reiterated that he decided to change his
Cctober testinony after talking with his nother. (V 970).

The parties filed nenoranda supporting their positions. (V
871, 879, 891). The court issued a witten order denying the
second and third amended notions for new trial on Decenber 15
1998. (V 907). In doing so the court found that Gllianis

Cct ober recantation “was unreliable” (V 907) and that “Goodman’s
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recantation by letter and his notarized statenent . . . were not
truthful and are unreliable.” (V 908).

Granting or denying a notion for new trial is within the
trial court’s discretion, and its ruling will not be disturbed
on appeal unless an abuse of discretion is shown. Jones .

State, 709 So.2d 512 (Fla. 1998); Bell v. State, 90 So.2d 704

(Fla. 1956); Henderson v. State, 135 Fla. 548, 185 So. 625

(1938). Brooks has failed to denonstrate that the trial court

abused its discretion in denying his notions for new trial.

In reaching its decision the court relied on Brown v. State,
381 So.2d 690 (Fla. 1980). In Brown this Court considered a
trial court’s denial of a newtrial where a witness recanted his
trial testinony in an affidavit, but reaffirmed the testinony
and recanted the affidavit at a hearing on the matter. In
affirmng the denial this Court stated that “a wtness's post
trial recantation of testinony, followed by a clear recantation
of the post trial statenments, is not sufficient to overturn a

jury verdict and sentence.” Id. at 693; Jent v. State, 408

So.2d 1024 (Fla. 1981) (sane). The sanme holds true for this
case.

As this Court has long held, recanted “testinony is
exceedingly unreliable, and it is the duty of the court to deny

a new trial where it is not satisfied that such testinmony is
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true. Especially is this true where the recantation involves a
confession of perjury.” Henderson, 135 Fla. at 561, 185 So. at

630; Arnmstrong v. State, 642 So.2d 730 (Fla. 1994), cert.

denied, 514 U. S. 1085 (1995); Bell. The trial court relied on
this statenment of |aw and was “not satisfied that either
W tnesses’ recantation of their trial testinmony was truthful.”
(V 910). I nstead, the court found that “both w tnesses gave
credi ble explanations as to why their recantations were false.”
(V 910).

The record supports the trial court’s ruling and “this
Court, as an appellate body, has no authority to substitute its
view of the facts for that of the trial judge when conpetent
substantial evidence exists to support the trial judge’'s

concl usion.” Jones, 709 So.2d at 514-15, quoting Spaziano V.

State, 692 So.2d 174, 175, 177 (Fla. 1997). The denial of the

nmotions for newtrial, therefore, should be affirned.

PO NT 5
VWHETHER THE TRIAL COURT PROPERLY ALLOWNED
MARK G LLIAM AND TERRANCE GOODVAN TO
TESTI FY.
Brooks argues that wunder the federal bribery statute, 18

US C 8201(c)(2), the trial <court erred in allowng Mrk

Glliam and Terrance Goodman to testify because the state nade
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deals with them in exchange for their testinony. There is no
merit to this claim

Al though he nmentions United States v. Singleton, 165 F.3d

1297 (10th G r. 1999), Brooks ignores the holding of that case.
In Singleton the Tenth Circuit en banc reversed a panel decision
and held that an assistant United States attorney does not
violate the federal bribery statute by presenting bargai ned-for
testinony. No court has rul ed ot herw se.

Wtnesses may testify so long as any bargain with the state
is disclosed, the defendant is permtted to cross-exanm ne the

W t ness about the agreenent, and the jury is instructed to weigh

the testinony with caution. United States v. Dailey, 759 F.2d

192 (1st Gr. 1985); United States v. Cuillanme, 13 F. Supp. 1331

(S.D. Fla. 1998). \Whether a witness is credible and the wei ght
to be given the testinony are for the jury to decide. Brown v.

State, 721 So.2d 274 (Fla. 1998), cert. denied, 119 S.C. 1582

(1999). Moreover, a trial judge's ruling on the admssibility
of evidence will not be disturbed unless an abuse of discretion

is denonstrated. Alston v. State, 723 So.2d 148 (Fla. 1998).

During direct exam nation, the prosecutor went through the
state’s agreenent with both Glliam (XvlI 1678 et seq.) and
Goodman (XVI11 2071 et seq.), and defense counsel cross-exam ned

t hem cl osel y. (XVl 1688-1705; XViIl 2117-54). Their bargains
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with the state were explored fully, and the court instructed the
jury to consider the testinony wth care. (XXI'1 2992-93).
Brooks has shown no abuse of discretion in the adm ssion of

their testinmony. This claim therefore, should be deni ed.
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PO NT 6
VWHETHER THE TRI AL COURT PROPERLY DEN ED THE
MOTI ON FOR M STRI AL BASED ON THE
PROSECUTOR S CLOSI NG ARGUIVENT.

In this point Brooks clainms that the trial court erred in
denying his nmotion for mstrial based on what he clains was a
coment on his right to remain silent. There is no nerit to
this issue.

Mark Glliam testified that he and Brooks net while both
were stationed at Ft. Hood, Texas, that Brooks later visited him
in Philadel phia, that he joined Brooks in Atlanta the weekend
prior to these nurders, and that he drove back to Eglin wth
Br ooks. (XVlI 1618-29). A en Barberree of the Okal oosa County
Sheriff's Ofice testified that he interviewed Davis on April
26, 1998 and that he did not give “Mark’s” last name or
| ocation. (XX 2313-16). Howard Bettis of FDLE participated in
interviewi ng Brooks on April 26, 1998 and testified that Brooks
did not disclose Glliams last nane or |ocation. (XI'X 2319,
2324-25). Glliam was not identified as having information
about these murders and located until the following nonth. (XIX
2316; XX 2438). During his gquilt-phase closing argunent, the
pr osecut or st at ed: “den Barberree participated in the
interviews of Walker Davis, Jr. He also went and found Mark

Glliam That’s the main reason we called him because he’'s the
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man who had to find Mark Glliam My 14th, two weeks after the
arrest of the defendants in this case because the defendants
woul d not give his whereabouts.” (XXl 2855). Def ense counse
objected that the |ast sentence was a comment on silence. (XX
2856) . The prosecutor responded that it was a fair conmment on
the evidence, and the trial court overruled the objection.
(XXI'1 2855).

It is well settled “that courts nust prohibit all evidence
or argunent that is fairly susceptible of being interpreted by

the jury as a comment on the right of silence.” State v. Smth,

573 So.2d 306, 317 (Fla. 1990). However, w de latitude is

permtted in argunent to the jury. Moore v. State, 701 So.2d

545 (Fla. 1997), cert. denied, 118 S.C. 1536 (1998). Counse

may advance all legitimate argunents and draw | ogical

conclusions from the evidence. Bonifay v. State, 680 So.2d 413

(Fla. 1996); Breedlove v. State, 413 So.2d 1 (Fla.), cert.

denied, 459 U S. 882 (1983). The prosecution can explain

unsati sfactory responses to questions, Perez v. State, 648 So.2d

715 (Fla. 1995), and highlight inconsistencies in the evidence

and testinony. Kraner v. State, 619 So.2d 274 (Fla. 1993).

The prosecutor’s argunent was only fair coment on the
evi dence. Br ooks has shown no abuse of discretion in the tria

court’s ruling on his objection, and the court’s overruling of
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the objection should be affirned. Moor e. Even if this Court
were to find error on this point, any such error wuld be
harm ess because this single sentence in a seventy-page cl osing
argunment could not have affected the jury s verdict. Heath v.

State, 648 So.2d 660 (Fla. 1994), cert. denied, 515 U S 1162

(1995).

PO NT 7

WHETHER THE COURT PROPERLY DETERM NED JUROR
QUALI FI CATI ONS

Brooks clains that the trial court should have granted his
chal l enges for cause to two prospective jurors and that it
shoul d not have granted one of the state’s chall enges for cause.
There is no nerit to this issue.

“The test for determning juror conpetency is whether the
juror can lay aside any bias or prejudice and render his verdict
solely on the evidence presented and the instructions on the |aw

given . . . by the court.” Lusk v. State, 446 So.2d 1038, 1041

(Fla.), cert. denied, 469 U S. 873 (1984); Bryant v. State, 656

So.2d 426 (Fla. 1995); Vining v. State, 637 So.2d 921 (Fla.)

cert. denied, 513 U. S. 1022 (1994). A prospective juror nust be

excused for cause if “any reasonabl e doubt exists as to whether
a juror possesses the state of mnd necessary to render an

inpartial recommendation as to punishnment.” Hll v. State, 477
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So.2d 553, 556 (Fla. 1985); Bryant, 656 So.2d at 428. A
chal l enged juror’s conpetency is “a mxed question of [aw and

fact, the resolution of which is wthin the trial court’s

di scretion.” Hall v. State, 614 So.2d 473, 476 (Fla.), cert.

denied, 510 U S. 834 (1993); Parker v. State, 641 So.2d 369

(Fla. 1994), cert. denied, 513 U S 1131 (1995); Vining. A
“trial court’s determnation of juror conpetency wll not be
overturned absent manifest error.” Fernandez v. State, 730

So.2d 277, 281 (Fla. 1999).

Brooks argues that the court erred in denying his chall enges
for cause to prospective jurors C aussen and Johnson. When the
standards set out above are applied, however, no nmanifest error
has be denonstrat ed.

In response to questions by the court and state about her
ability to be fair and inpartial M. C aussen responded that she
t hought she could be. (VI 158-59). Wen defense counsel

gquestioned her about presum ng Brooks to be innocent, she stated

that she would want proof of his innocence. (Vi1 162). On
further inquiry, however, she stated: “l1 guess he shouldn’'t have
to prove his innocence.” (Vi 162). After argunment by both

sides, the court denied Brooks’ challenge for cause to C aussen

(VI 164).
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Def ense counsel noved to strike M. Johnson for cause
“because he couldn’'t think of any case of first degree nurder
where the death penalty wouldn't be appropriate.” (Xl 657).
Wen the court questioned that, defense counsel responded that
t he prosecutor asked if Johnson could envision any case where he
could vote for death and that he had just reversed that
guesti on. (Xl 657). Wth further explanation of the process
Johnson stated that he could follow the process, that he would
not automatically vote for the death penalty, and that he would
follow the |aw (XI 663, 669). Def ense counsel again
chal | enged Johnson for cause, which the court deni ed. (X1 670-
71) .

Counsel used a perenptory challenge to renove Johnson from
the jury panel. (X1 799). The follow ng day, defense counsel
asked for an unspecified nunber of additional perenptory
chal | enges. (X1l 835). In doing so he nentioned that he used
a perenptory challenge on Johnson because his challenge for
cause had been denied. (X1 836). He did not, however,
identify a juror that he would renmove if he had an additional
perenptory challenge. The trial court denied counsel’s request.
(XI'1 837).

Because he did not identify a specific juror that he would

excuse if he had additional perenmptory challenges, Brooks has
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not preserved this claimfor appeal. Farina v. State, 680 So.2d

392 (Fla. 1996); Pietri v. State, 644 So.2d 1347 (Fla. 1994),

cert. denied, 515 U S. 1147 (1995); Dillbeck v. State, 643 So.2d

1027 (Fla. 1994), cert. denied, 514 U. S. 1022 (1995). Moreover
he has denonstrated no error in the court’'s refusal to excuse
Cl aussen and Johnson for cause. As with nopst prospective

jurors, those called in Brooks’ case had little or no know edge

of the law of crimnal or capital cases. See Castro v. State
644 So.2d 987, 990 (Fla. 1994). Wwen it was explained to them
however, the <challenged prospective jurors stated that they

could follow the law and instructions. Cf. Johnson v. State,

660 So.2d 637, 644 (Fla. 1995 (juror’s statenent that she

t hought and hoped she would follow the court’s instruction

rehabilitated her), cert. denied, 517 U S. 1159 (1996); Bryant,
656 So.2d at 428 (challenged jurors stated that they would
follow the instructions or that they would wei gh the aggravators
and mtigators); Castro, 644 So.2d at 990 (trial court’s
expl anation of capital sentencing proceeding rehabilitated
prospective jurors); Parker, 641 So.2d at 373 (questioning by
state and court established that challenged jurors net proper

standards); Reaves v. State, 639 So.2d 1, 2 (Fla.) (challenged

jurors were properly rehabilitated by questioning of the judge

and prosecutor), cert. denied, 513 U S. 990 (1994).
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Brooks also argues that the court erred in granting the
state’s challenge for cause to Ms. Gimm Ginm stated that she
did not believe in the death penalty, that she did not know if
she could be fair, and that there was no circunstance under
whi ch she could vote for death. (X 585-92). The prosecutor
chal l enged her for cause, and defense counsel objected because
he thought that people who opposed the death penalty should be
allowed to serve on capital juries. (X 594). The court granted
the state’s cause challenge. (X 595).

Contrary to counsel’s opinion, however, individuals *“who
cannot and will not conscientiously obey the law with respect to
one of the issues in a capital case” can be renoved for cause.

Lockhart v. MCree, 476 U S. 162, 176 (1986); San Martin v.

State, 717 So.2d 462 (Fla. 1998). Gimm was enphatic in her
inability to follow the law and the court’s instructions, and

the court properly excused her for cause. . San Martin v.

State, 705 So.2d 1337, 1343 (Fla. 1997) (jurors excused for
cause expressed their personal opposition to the death penalty).

As this Court has held: “There is hardly any area of the | aw
in which the trial judge is given nore discretion than in ruling

on challenges of jurors for cause.” Cook v. State, 542 So.2d

964, 969 (Fla. 1989). This is so because “the trial court is in

the best position to observe the attitude and deneanor of the
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juror and to gauge the quality of the juror’s responses.”
Johnson, 660 So.2d at 644. The record contains conpetent
support for the denial of Brooks’ challenges to C aussen and
Johnson and for the granting of the state’'s challenge to Gimm
Brooks has denonstrated no abuse of discretion and this issue
shoul d be deni ed.

Brooks also clains that the court should have granted a
mstrial when, during voir dire, the prosecutor asked the
prospective jurors if any of them had ever cut an animal with a
kni f e. Granting or denying a notion for mstrial is within the
trial court’s discretion, however, and a court’s ruling wll not

be reversed absent an abuse of discretion. Terry v. State, 668

So.2d 954 (Fla. 1996). Brooks has denonstrated no abuse of
di scretion, and this subclaimshould be denied. WMreover, given
the facts of this brutal stabbing of a woman and her infant
daughter and Brooks’ statenment that it takes heart to stab

soneone, if any error occurred, it was harnl ess.

PO NT 8

WHETHER THE TRIAL COURT PROPERLY ADM TTED
AUTOPSY PHOTOGRAPHS OF THE VI CTI Ms.

Brooks argues that the trial court erred in admtting
aut opsy photographs of the victins during the nedical exam ner’s
testinmony. There is no nerit to this claim
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This Court has addressed the adm ssibility of photographs

many tinmes and in Henderson v. State, 463 So.2d 196, 200 (Fl a.
1986), stated: “Persons accused of crines can generally expect
that any relevant evidence against them will be presented in
court. The test of admssibility is relevance. Those whose
work products are murdered human beings should expect to be
confronted by phot ogr aphs of their acconpl i shnents.”
Phot ographs are admi ssible if they assist a nedical examner in

expl aining the nature and manner in which wounds were inflicted.

Bush v. State, 461 So.2d 936 (Fla. 1984), cert. denied, 475 U S.
1031 (1986). They are also adm ssible when they “show the
manner of death, the |ocation of wounds, and the identity of the

victim?” Larkins v. State, 655 So.2d 95, 98 (Fla. 1995). The

fact that photographs are gruesone does not nean that they are

i nadm ssi bl e. Preston v. State, 607 So.2d 404 (Fla. 1992),

cert. denied, 507 U S. 999 (1993); Thonpson v. State, 565 So.2d

1311 (Fla. 1990); Foster v. State, 369 So.2d 928 (Fla.), cert.

deni ed, 444 U.S. 885 (1979).

Joan Wod, the nedical examner for the Sixth Judicial
Circuit, testified that in late April 1996 the Florida
Department of Law Enforcenent asked her to go to Portland,
Oregon, to perform a second autopsy on each victim (XIV 1263,

1265) . She wused the photographs from those autopsies to
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illustrate her testinony as to the cause of death for each
victim (XIV 1275, 1287), that Carlson had seventy-five stab
wounds, eighteen of which were defensive (XIV 1282-83), and to
show injuries to Carlson that were not apparent at the first
aut opsy because it was done l|less than twenty-four hours after
her murder. (XIv 1281, 1293, 1316). Not only were the
phot ographs relevant, they were also necessary to the nedical
exam ner’s testinony.

The adm ssion of photographs is wthin the trial court’s

di scretion, WIlson v. State, 436 So.2d 908 (Fla. 1983), and a
trial court’s ruling will not be disturbed absent a clear abuse

of discretion. Pangburn v. State, 661 So.2d 1182 (Fla. 1995);

W son. Brooks has shown no abuse of discretion in the tria
court’s allowng the introduction of these photographs. There

is no nerit to this issue, therefore, and it should be deni ed.
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PO NT 9

WHETHER THE TRI AL COURT PROPERLY REFUSED TO
STRI KE THE VEN RE

Brooks argues that the trial court erred in refusing to
grant his notion to strike the venire because of the pretrial
publicity about this case. There is no nerit to this claim

Jury sel ection began on March 23, 1998. (VIII 16). Ten of
the first fourteen prospective jurors called had sone know edge
of the case, and the trial court decided to conduct i ndividual
voir dire regarding pretrial publicity. (virlr  28). The
follow ng day, defense counsel orally noved for a change of
venue, claimng that Brooks could not receive a fair trial
because of pretrial publicity and the prospective jurors’
know edge of the case. (I' X 285-86). The prosecutor responded
that the prospective jurors not renoved for cause stated that
they would be fair and inpartial and that a change of venue was
not necessary. (I'X 288-89). The court denied the notion for
change of venue w thout prejudice so that Brooks could raise the
I ssue again. (I X 289). Later, counsel asked to change the
motion for change of venue to a notion to strike the venire
because the fornmer notion has to be filed before trial and
acconpanied by affidavits. (I'X 368). The court denied the

motion to strike. (11X 368).
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On March 25, 1998 counsel filed a witten notion to strike

the venire based on pretrial publicity. (I 157). The court
took the notion under advisenent, but, later, denied it. (X
529). Brooks renewed the notion to strike near the end of voir

dire on the follow ng day, and the court denied it. (X1 798).
When Brooks again raised that notion just prior to the start of
trial on March 27, 1998, the court again denied it. (X1 837).

The test for determning if a fair trial cannot be had
because of pretrial publicity is whether the community’s
know edge is so great and has generated so nmuch prejudice, bias,
and preconceived notions that the prospective jurors cannot put

such matters out of their m nds. Murphy v. Florida, 421 US 794

(1975); McCaskill v. State, 344 So.2d 1276 (Fla. 1977). Rulings

on notions regarding the effect of pretrial publicity are wthin

the trial court’s discretion, and a defendant nust denonstrate

i nherent prejudice. Manning v. State, 378 So.2d 274 (Fla.

1980); Cole v. State, 701 So.2d 845 (Fla. 1997), cert. denied,

118 S. Ct. 1370 (1998). Brooks did not carry this burden.

Most of the prospective jurors called in this case had sone
know edge of it. The trial court, however, liberally granted
Brooks’ challenges for cause to those persons who had forned
opinions as to his guilt or who indicated that they could not

give hima fair trial. (E.g., Or, VIII 40-42; Pankhurst, VI
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45-50; Burton, VIII 79-81; Agro, VIII 84-86; lrarraza, VIII 102-
06; Byron, WVIII 126-28; Larry, |X 240; Watt, X 610-13;
Robi nson, Xl 620-24; Bugbee, X 633-34). As this Court stated:
“The nmere fact that jurors were exposed to pretrial publicity is

not enough to raise the presunption of unfairness.” Castro v.

State, 644 So.2d 987, 990 (Fla. 1994); Farina v. State, 680

So.2d 392, 399 (Fla. 1996); Bundy v. State, 471 So.2d 9 (Fla.

1985), cert. denied, 479 U S. 894 (1986). As the prosecutor
pointed out, all of the jurors who sat on Brooks’ case assured
the court that any prior know edge of the case would not affect

their inpartiality. See Irvin v. Dowd, 366 U.S. 717 (1961).

Brooks has denonstrated no abuse of discretion in the trial
court’s denial of his notions based on pretrial publicity, and

this claimshould be denied. Cole; Rolling v. State, 695 So.2d

278 (Fla.), cert. denied, 119 S C. 448 (1997); Henyard v.

State, 689 So.2d 239 (Fla. 1996), cert. denied, 522 U S 546

(1997).

PO NT 10

WHETHER THE TRI AL COURT PROPERLY ALLOWED THE
STATE TO I NTRODUCE DAVI S HEARSAY STATEMENT.

Brooks argues that the trial court erred in allowng the

state to introduce a statenent Davis made to d en Barberree of
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the Ckal oosa Sheriff’'s Ofice during an interview on April 26
There is no nerit to this claim

Barberree testified that, during the interview, Davis denied
being in Crestview the evening of April 24. (XI'X 2313). When
Davis made this statenent, Brooks was also denying being in
Crestview on the 24th. (E.g., Xl 1027). At that time the
conspiracy was still in existence, and Davis’ denial of being in
Crestview was in furtherance of the conspiracy. The denial by
both Brooks and Davis showed their conplicity in concocting a
story to keep their conspiracy to nmurder the victinms from being
di scover ed.

No error has been denonstrated in this claim and it should

be deni ed.

PONT 11

WHETHER THE TRIAL COURT PROPERLY DEN ED
BROOKS MOTI ONS FOR JUDGVENT OF ACQUI TTAL.

Brooks argues that the trial court erred in denying his
motions for judgnent of acquittal and that his convictions
shoul d not be affirnmed. There is no nerit to this claim

The state filed a two-count indictnment agai nst Brooks. The
first count charged the first-degree nurder of Rachel Carl son,
either preneditated or during the comm ssion of an aggravated
child abuse. (r 1. The second count charged that Brooks
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commtted the first-degree nurder of Alexis Stuart, either
prenmeditated or during the comm ssion of aggravated child abuse.
(r 2). The trial court denied Brooks’ notions for judgnent of
acquittal . (XX 2510; XXI 2781). The jury convicted Brooks of
both counts as charged. (1 189-90; XX I 3006).

When a defendant noves for a judgnent of acquittal, he or
she “admts not only the facts stated in the evidence adduced,
but also admits every conclusion favorable to the adverse party

that a jury mght fairly and reasonably infer from the

evidence.” Lynch v. State, 293 So.2d 44, 45 (Fla. 1974). This
Court has repeatedly affirmed the rule that “courts should not
grant a notion for judgment of acquittal unless the evidence is
such that no view which the jury my lawfully take of it
favorable to the opposite party can be sustained under the |aw.”

Id.; Gordon v. State, 704 So.2d 107 (Fla. 1997); Gudinas V.

State, 693 So.2d 953 (Fla.), cert. denied, 118 S.C. 345 (1997);

Barwick v. State, 660 So.2d 685 (Fla. 1995), cert. denied, 516

U S 1097 (1996); DeAngelo v. State, 616 So.2d 440 (Fla. 1993);

Taylor v. State, 583 So.2d 323 (Fla. 1991). A trial court

should “review the evidence to determ ne the presence or absence
of conpetent evidence from which the jury could infer guilt to

the exclusion of all other inferences.” State v. Law, 559 So. 2d

187, 189 (Fla. 1989) (enphasis in original); Benedith v. State,
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717 So.2d 472 (Fla. 1998); One v. State, 677 So.2d 258 (Fla

1996), cert. denied, 519 U S. 1079 (1997); Barw ck; Atwater v.

State, 626 So.2d 1325 (Fla. 1993), cert. denied, 511 U S. 1046

(1994). The trial court’s review of the evidence nmust be “in
the light nost favorable to the state,” Law, 559 So.2d at 189
Benedith, and the state need not “conclusively rebut every
possible variation of events which can be inferred from the
evi dence but [needs] only to introduce conpetent evidence which
is inconsistent wth the defendant’s theory of events.”

Atwater, 626 So.2d at 1328; Benedith; Barw ck; Law. If the

state does this, the case should be presented to the jury:
“Where there is room for a difference of opinion between
reasonable nmen as to the proof or facts from which an ultinate
fact is sought to be established, or where there is room for
such differences as to the inference which mght be drawn from
conceal ed facts, the Court should submit the case to the jury.”

Lynch, 293 So.2d at 45; One; Barw ck. Then, as this Court has

recogni zed, “the weight of the evidence and the w tnesses’

credibility are questions solely for the jury.” Donal dson v.

State, 722 So.2d 177, 181 (Fla. 1998).
A longstanding rule of appellate review is that judgnents
of conviction conme to reviewng courts with a presunption of

correctness and that any conflicts in the evidence nust be
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resolved in favor of the judgnent or verdict. Terry v. State,

668 So.2d 954 (Fla. 1996); Holton v. State, 573 So.2d 283 (Fla.

1990), cert. denied, 500 U S. 960 (1991); Wllianms v. State, 437

So.2d 133 (Fla. 1983), cert. denied, 466 U. S. 909 (1984); Tibbs

v. State, 397 So.2d 1120 (Fla. 1981), aff’'d, 457 U.S. 31 (1982);

Spinkellink v. State, 313 So.2d 666 (Fla. 1975), cert. denied

428 U. S. 911 (1976); Taylor v. State, 139 Fla. 542, 190 So. 691

(1939). “It is not this Court’s function to retry a case or
rewei gh conflicting evidence submtted to the trier of fact.”
Donal dson, 722 So.2d at 181; Tibbs. In other words, an
appellate court “has no authority at |aw to substitute its
conclusions for that of a jury in passing upon conflicts or
di sputes in the evidence.” Taylor, 139 Fla. at 547, 190 So. At
693. A district court of appeal, in applying this rule,
coomented that “it is axiomatic that appellate judges, who
review only the cold record, are not in a position to fully
determine the credibility of witnesses and are not at liberty to
sinply reweigh the evidence that was presented to the”

factfinder. State v. Reutter, 644 So.2d 564, 565 (Fla. 2d DCA

1994); Tibbs. Therefore, because the state prevailed in the
trial court, factual conflicts in this case should be resolved
in the state’'s favor, i.e., in the light nost favorable to

supporting the judgnent and sentence. One.
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Applying the rules set out above, it is obvious that the
trial court did not err in denying Brooks’ notions for judgnent
of acquittal, that the evidence supports Brooks' convictions,
and that this Court should affirmthose convictions.

Contrary to his claim that he never stated he was in
Carlson’s car and never confessed, Brooks told Goodman that he
rode to Crestview in the backseat of her car and that he “offed
the broad” and “copped the bodies.” (XVI11l 2099-2100). The
medi cal examner testified that the wounds appeared to be
consistent with soneone in the backseat stabbing the victins.
(XI'v 1319, 1330). Glliam stated that Brooks was to receive
several thousand dollars for killing the victins. (XVlI 1647).

This evidence supports the jury’'s verdicts finding Brooks
guilty of two counts of first-degree nurder. The trial court
did not err in denying the notions for judgnent of acquittal
and Brooks’ convictions of first-degree nurder should be

af firned.

PO NT 12

WHETHER THE TRI AL COURT PROPERLY CONSI DERED
THE AGGRAVATORS.

The trial court found four aggravators applicable to both
nmur der s (prior vi ol ent f el ony; col d, cal cul at ed, and
prenmeditated (CCP); pecuniary gain; and commtted during a
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felony). (Il 411-413). A fifth aggravator was also found for

each, i.e., heinous, atrocious, or cruel (HAC as to Carlson
(rrr 413) and victim under twelve years of age as to the baby.
(111 414). Brooks argues that the court erred in finding all of

the aggravators. There is no nerit to this claim

St andard of Revi ew

As this Court has recognized, its function is not “to
rewei gh the evidence to determ ne whether the State proved each
aggravating circunmstance beyond a reasonable doubt — that is the

trial court’s job.” Wllacy v. State, 696 So.2d 693, 695

(Fla.), cert. denied, 118 S.C. 419 (1997). Instead, this

Court’s “task on appeal is to review the record to determne
whether the trial court applied the right rule of law for each
aggravating circunstance and, if Sso, whet her conpet ent
substantial evidence supports its findings.” Id. Thus, when
there is a legal basis for finding an aggravator, this Court
will not substitute its judgnent for that of the trial court

Ccchicone v. State, 570 So.2d 902 (Fla. 1990), cert. denied, 500

U.S. 938 (1991).

Pecuni ary Gain

The trial court nade the following findings regarding this

aggr avat or:
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3. The capital felony was commtted
for pecuniary gain.

The evidence proved that Lamar Brooks’s
co-def endant, Wl ker Davis, Jr., purchased a
life insurance policy on Alexis Stuart in
the anount of $100, 000. 00. Wal ker Davi s,
Jr. would collect the proceeds from the

policy as the primary beneficiary. He
prom sed Lamar Brooks and Mark Glliam
substanti al sumnms of noney for their
assistance in the nmurders of Rachel Carlson
and Alexis Stuart. The court is satisfied
that the purpose of Walker Davis, Jr.’s
purchase of the Ilife insurance policy on

Alexis Stuart was to attenpt to collect the
proceeds as the primary beneficiary after
her and her nother’s “unfortunate nurder” in
a high-crinme area of Crestview The court
is equally satisfied that Lamar Z. Brooks’s
reasons to commt these nurders was to
receive t he noney prom sed from the
I nsurance proceeds.

As to each victim the State has proven

this aggravating factor beyond a reasonable
doubt .

(rrr 412-13). Contrary to Brooks’ contention the record
supports the court’s conclusion that “Brooks’s reason to conmmt
these nurders was to receive the noney promsed from the
I nsurance proceeds.”

To prove pecuniary gain, “the State nust prove beyond a
reasonabl e doubt that the nurder was notivated, at least in

part, by a desire to obtain noney, property, or other financia

gain.” Finney v. State, 660 So.2d 674, 680 (1995), cert.

denied, 516 U S. 1096 (1996). To this end, the state
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established that Brooks was to receive four to eight thousand
dollars for killing the victins (XVI 1647) and that he did,
i ndeed, kill them (XVi1l  2099-2100). The pecuniary gain
aggravator is present in virtually all contract killings. E.g.,

McDonald v. State, 24 Fla.L.Wekly S347 (Fla. July 1, 1999);

Gordon v. State, 704 So.2d 107 (Fla. 1998); Bonifay v. State,

680 So.2d 413 (Fla. 1996); Mrdenti v. State, 630 So.2d 1080

(Fla.), cert. denied, 512 U S. 1227 (1994); Echols v. State, 484

So.2d 568 (Fla. 1985), cert. denied, 479 U S. 871 (1986). These

murders for hire are no different fromthe just |isted cases.
The record supports finding the pecuniary gain aggravator
applicable to both nurders. Brooks has shown no error on this

claim and the trial court’s findings should be affirned.

Cold, Calculated, and Preneditated (CCP)

The trial court nmade the following findings as to CCP

2. The capital felony was commtted in
a cold, calculated, and preneditated manner
w thout any pretense of noral or |egal
justification.

The evidence denonstrates that Rachel
Carlson and Alexis Stuart’s nurders were the
culmnation of the deliberate, cold-blooded
pl an of the Defendant to do away with Rache
Carlson and her three nonth old daughter,
Alexis Stuart, for profit. The follow ng
sequence of events denonstrate the cold-
bl ooded nature of the Defendant’s nurder of
Rachel Carlson and Al exis Stuart:
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(111

412) .

a) The Defendant organized and
orchestrated the nurders wth his cousin,
Wal ker Davis, Jr., and friend, Mark GIlIliam
on April 22 and 23, 1996. The tine, place,
and nmet hod of the rmurders were discussed, as

well as, paynent for Lamar Z. Brooks and
Mark Glliam G oves were tried on by
Brooks and Davis in Gllianm s presence. A

getaway plan in which Glliam was to neet
Brooks and Davis and drive them out of
Crestvi ew was di scussed and agreed upon.

b) The nurders were committed in
cold, <calculated, preneditated fashion as
pl anned on April 24, 1996. d oves were worn
by the nurderers as denonstrated by the |ack

of physical evidence, i.e., hand prints
w thout ridge detail. The nurder weapon or
weapons, as well as any bloody clothing,

were taken from the scene and disposed of,
never to be found.

c) The body of Alexis Stuart was
mutilated after death in an obvious attenpt
to make it appear that she was slashed to
death in the sane brutal nmanner as Rachel
Car | son.

d) The totality of the matters
raised in Paragraphs a - c¢ above satisfies
this court that Rachel Carlson and Alexis
Stuart were marked for death on the night of
April 24, 1996. The Defendant and his co-
defendant, Walker Davis, Jr., planned the
murders of Rachel Carlson and Alexis Stuart
in a cold, calculated, and preneditated
manner .

As to each victim the State has proven
this aggravating factor beyond a reasonable
doubt .

The record supports these findings.
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As Brooks states, CCP is applicable to execution-type
murders and contract killings. Thus, CCP is found to exist in

virtually all contract Kkillings. E.qg., MDonald; Gordon

Boni fay; Archer v. State, 673 So.2d 17 (Fla.), cert. denied, 519

US 876 (1996); Mordenti; Echols. The state proved that these

were murders for hire, and the trial court did not err in
finding CCP applicable to both.

Brooks clains that CCP should not have been found because

the nurders were the result of intense enotion. Davi s’
notivation may have been partly enotional. Brooks, on the other
hand, was notivated solely by greed. Mor eover, these were not

“donmestic” nurders, especially since Brooks, the actual killer

had no relationship with the victins. See Reese v. State, 694

So. 2d 678 (Fla. 1997).

The CCP aggravator should be affirnmed for each nurder.

Hei nous, Atrocious, or Cruel (HAQ

The trial court made the follow ng findings in deciding that
Carl son’s nmurder was HAC

5. The capital felony was especially
hei nous, atrocious, or cruel.

This court is satisfied that this
aggravating factor has been proven beyond a
reasonabl e doubt as to the nmurder of Rache
Carl son. The nmedical examner testified
t hat Rachel Carlson was choked, stabbed, and
beaten to death in her car while stil
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strapped in her seat belt in the driver’s
seat . Rachel Carl son was aware that she was
bei ng nurdered, which is denonstrated by the
def ensi ve wounds f ound on her hands
indicating that she tried to ward off the
attack on her and her child.

The nedical examner testified that
Rachel Carlson was choked, beaten and then
stabbed over seventy-five tines wth a
short-bl ade knife. Her hands were cut
nunmerous tines with the knife as she grabbed
for it, and were stabbed through and through
as she tried to protect herself. One can
only i magi ne t he fear and anxi ety
experienced by Rachel Carlson as she was
strapped in her seat belt while undergoing
this brutal attack as she desperately fought
to save the lives of herself and her i nfant
chi | d. That woul d be hei nous, atrocious or
cruel . Her panic and fear before her
merci ful death is unfathonmable.

This court also finds that the evidence
denonstrates beyond a reasonabl e doubt that
Lamar Z. Brooks is in fact the person who

st abbed Rachel Carlson to death. Terrance
Goodnan, Brooks’'s cell mate at the Okal oosa
County Jail, testified that the defendant

admtted to and even bragged about the
mur der s. Brooks remarked to Goodman that it
took “heart” to stab soneone and further
remarked “When | killed the broad” and “When
| copped those bodies.” Never did Brooks
state to Goodman that “we” killed them or
“he” (wal ker Davi s, Jr.) killed them
Terrance Goodman also testified that Lamar
Brooks told him that he was seated in the
backseat of Rachel Carlson’s car on the
ni ght of the nurders. The backseat
passenger is who the forensic exam nation of
the car and bodies proves is the person who
carried out the knife attack. The testinony
of the nedical exam ner and the bloodstain
pattern expert conclusively denonstrated
that the backseat passenger’s hands were
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awash wth blood and that he was in the
position to carry out all of the stab wounds
to both victins.
As to the victim Rachel Carlson, this
aggravating factor has been proven beyond a
reasonabl e doubt.
(rrr 413). The record supports these findings. The nedica
exam ner testified that Carlson sustained seventy-five stab
wounds, eighteen of which were defensive (XIV 1282-83) and that
all of Carlson’s injuries occurred while she was alive (XIV
1298) .
This Court has found HAC applicable to wvirtually al

st abbi ng deat hs. E.q., Bates v. State, 24 Fla.L Wekly $471

(Fla. Cct. 7, 1999); Brown v. State, 721 So.2d 274 (Fla. 1998),

cert. denied, 119 S. C. 1582 (1999); Mihn v. State, 714 So.2d

391 (Fla. 1998); Allen v. State, 662 So.2d 323 (Fla. 1995),

cert. denied, 517 U S. 1107 (1996); Barwick v. State, 660 So.2d

685 (Fla. 1995), cert. denied, 516 U S. 1097 (1996); Finney v.

State, 660 So.2d 674 (Fla. 1995), cert. denied, 516 U S. 1096

(1996); Whitton v. State, 649 So.2d 861 (Fla. 1994), cert.

denied, 516 U S. 832 (1995); Pittnman v. State, 646 So.2d 167

(Fla. 1994), cert. denied, 514 U S 1119 (1995); Grcia V.

State, 644 So.2d 59 (Fla. 1994), cert. denied, 514 U S. 1085

(1995); Derrick v. State, 641 So.2d 378 (Fla. 1994), cert.

denied, 513 U. S. 1130 (1995); Atwater v. State, 626 So.2d 1325
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(Fla. 1993), cert. denied, 511 U S. 1046 (1994). The trial

court did not err in finding HAC applicable to Carlson’s nurder,
and that finding should be affirned.

Brooks clainms that there is no indication that he intended
to cause Carlson unnecessary and prolonged suffering. AS this
Court has recognized, however: “Unlike the [CCP] aggravator,
which pertains specifically to the state of mnd, intent and
nmotivation of the defendant, the HAC aggravator focuses on the
means and manner in which death is inflicted and the immediate
circunst ances surrounding the death.” Brown, 721 So.2d at 277

Stano v. State, 460 So.2d 890, 893 (Fla. 1984), cert. denied

471 U.S. 1111 (1985). A defendant’s nental state mght be a

mtigating factor that can be weighed against the HAC

aggr avat or. Onme v. State, 677 So.2d 258 (Fla. 1996), cert.
deni ed, 519 U. S. 1079 (1996). Brooks, however presented nothing
in the nature of nmental mtigation

There is no nerit to Brooks conplaints about the HAC

aggravator, and this claimshould be denied.

Fel ony Mur der

The trial court found the felony nurder aggravator
applicable to each nmurder
4. The nurders of each victim was
commtted while Lamar Z. Brooks was engaged,

or was an acconplice, in the comm ssion of,

-52-



or flight after commtting, a felony, to
W t: aggravated child abuse of Alexis
Stuart. Section 921.141(5)(d).

As to the victim Alexis Stuart, the
State has proven beyond and to the exclusion
of every reasonabl e doubt that the defendant
was engaged in, or was an acconplice, in the
comm ssi on of aggr avat ed child abuse.
Likewise, as to the victim Rachel Carlson,
the State has proven beyond and to the
excl usion of every reasonable doubt that the

def endant nmur der ed Rachel during t he
comm ssion of the aggravated child abuse
murder of Alexis Stuart and, in fact, to

facilitate the comm ssion of and escape from
the nmurder of Al exis.

(rrr 413). Brooks cites dark v. State, 609 So.2d 513 (Fla.

1992); Jones v. State, 580 So.2d 143 (Fla. 1991); and Parker v.

State, 458 So.2d 750 (Fla. 1984), to support his claimthat the
trial court erred in finding the felony nurder aggravator

applicable. In dark, Jones, and Parker this Court found taking

property fromthe victim after death not to constitute robbery.
These cases are factually distinguishable fromthe instant case.
Aggravated child abuse and first-degree nurder can be based on

the sanme core acts. Donaldson v. State, 722 So.2d 177 (Fla

1998); see Dingle v. State, 699 So.2d 834 (Fla. 3d DCA 1997);

Geen v. State, 680 So.2d 1067 (Fla. 3d DCA 1996). Thus, the

trial court did not err in finding the felony nurder aggravator.
Even if this Court decides that the trial court erred in
finding that this aggravator had been established, no relief is
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war r ant ed. As stated by this Court previously: “If there is no
li kelihood of a different sentence, the trial court’s reliance

on an invalid aggravator nust be deened harmnl ess.” Rogers v.

state, 511 So.2d 526, 535 (Fla. 1987), cert. denied, 484 US
1020 (1988). Striking the felony nurder aggravator would | eave
four aggravators applicable to each nurder to be wei ghed agai nst
scant mtigation. Gven the presence of four strong aggravators
and the lack of significant mtigators, there is no reasonable
i keli hood that Brooks would have received a sentence of life
inprisonnment if this aggravator had not been consi dered. See

Zack v. State, 25 Fla.L.Wekly S19 (Fla. Jan. 6, 1999); GCeralds

v. State, 674 So.2d 96 (Fla.), cert. denied, 519 U S 819

(1996); Barwick; Fennie v. State, 648 So.2d 95 (Fla. 1994),

cert. denied, 513 U S. 1169 (1995); Pietri v. State, 644 So.2d

1347 (Fla. 1994), cert. denied, 515 U S. 1147 (1995); Geen V.

State, 641 So.2d 391 (Fla. 1994), cert. denied, 513 U S 1159

(1995); Watt v. State, 641 So.2d 355 (Fla. 1994), cert. denied,

514 U. S. 1023 (1995); Peterka v. State, 640 So.2d 59 (Fla.

1994), cert. denied, 513 U S. 1129 (1995).

There is also no nerit to Brooks automatic aggravator
claim This Court has uniformy and consistently rejected such
cl ai ns because:

Eligibility for this aggravating
circunstance is not automatic: The list of
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Bl anco v.

enuner at ed fel oni es in t he provi si on
defining felony nurder is larger than the
list of enunerated felonies in the provision
defining the aggravating circunstances of
comm ssi on during t he course of an
enunerated felony. A person can commt
felony murder via trafficking, carjacking,
aggr avat ed st al ki ng, or unl awf ul
distribution, and yet be ineligible for this
particul ar aggravating circunstance. Thi s
schenme thus narrows the class of death-
el i gi bl e defendants. See Zant v. Stephens,
462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 235
(1983). See generally Wite v. State, 403
So.2d 331 (Fla. 1981).

State, 706 So.2d 7, 11 (Fla. 1997), cert. denied, 119

S.C. 96 (1998). Brooks has presented no reason for

what was said i n Bl anco.

Pri or Conviction

overruling

As to the prior conviction of violent felony aggravator, the

trial court found:

1. The Def endant was previ ously
convi cted of another capital felony.

As to the crine against Rachel Carl son,
the Defendant also was previously convicted
of a capital felony, the nurder of Alexis
Stuart.

As to the crinme against Alexis Stuart,
the Defendant also was previously convicted
of a capital felony, the nurder of Rachel
Car |l son.

Accordingly, as to each crinme for which
the Defendant is to be sentenced, he has
been previously convicted of one capital
f el ony. This aggravating factor was proven
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beyond a reasonable doubt and was accorded
great weight in determning the appropriate
sentence in this case.

(ri 411-12). As Brooks acknow edges, cont enpor aneous

convictions qualify for this aggravator. Knight v. State, 721

So.2d 287 (Fla. 1998), cert. denied, 120 S.C. 459 (1999); Cole;

Wke v. State, 698 So.2d 817 (Fla. 1997), cert. denied, 118

S.C. 714  (1998). The court’s finding this aggravator

applicable to each nurder should be affirned.

VictimUnder Twel ve Years of Age

The trial court found the wunder twelve years of age
aggravat or applicable to the baby’'s nurder:

6. The victim Alexis Stuart, was a
person | ess than twelve (12) years of age.

As to the victim Alexis Stuart, the
State has proven beyond and to the exclusion
of every reasonable doubt that she was three
nmont hs ol d.
(rrr 417).
Brooks clains that this aggravator, based on the victinis

status, is unconstitutional. This issue is procedurally barred

because he did not raise it at trial. Larzelere v. State, 676

So.2d 394 (Fla.), cert. denied, 519 U S. 1043 (1996); Jackson v.

State, 648 So.2d 85 (Fla. 1996). Even if not procedurally
barred, however, it has no nerit.
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The legislature added this aggravator to subsection
921.141(5), Florida Statutes, to read as follows: “(1) the
victim of the capital felony was a person less than 12 years of
age.” Ch. 95-159, 81, Laws of Fla., effective October 1, 1995.
QO her status aggravators include (5)(j) (law enforcenent
of ficers), (5 (k) (public officials), and (5 (m (elderly

persons). See Pietri. This classification of being |ess than

twelve years old “genuinely narrows] the class of persons

eligible for the death penalty,” Zant v. Stephens, 462 U S. 862,

877 (1983), because not all homcide victine are less than
twelve years old. Thus, this aggravator wll apply only to
t hose people who nurder children that are less than twelve, a
narrow subset of all hom cides. Moreover, this aggravator
“reasonably justif[ies] the inposition of a nore severe sentence
conpared to others found guilty of nmurder.” 1d. The statutory
class, persons under twelve years of age, bears a reasonable
relationship to a legitimate state interest, i.e., t he
protection of people who are l|less able to protect thenselves
than are the general population. This aggravator is no broader
or nore inclusive than the other groups of people that the
| egislature, in its discretion, has decided need or deserve

special protection. E.g., 8921.141(5)(j), (k), (m.

-57-



There is also no nerit to Brooks’ claimthat this aggravator
is inproperly doubled with the felony nurder aggravator for the

baby’ s nurder. As this Court stated in Banks v. State, 700

So.2d 363, 367 (Fla 1997), cert. denied, 118 S.C. 1314 (1998),
“there is no reason why the facts in a given case may not
support nmultiple aggravating factors so long as they are
separate and distinct aggravators and not nerely restatenents of
each other.”

Section 827.03, Florida Statutes (1995), defines and
prohi bits aggravated child abuse, while a “child” is defined as
any person under the age of 18 years. 8827.01(1), Fla. Stat.
(1995). On the other hand, the aggravator at issue here reads:
“The victim of the capital felony was a person less than 12
years of age.” 8921.141(5)(1), Fla. Stat. (1995). Although age
is central to both aggravated child abuse and the (5)(1)
aggravator, each requires proof of a different age. Because
they contain different elenents, there is no nerit to Brooks
claim that the felony nurder/aggravated child abuse and victim
under 12 years of age aggravators were inproperly given double
consi derati on. Simlarly, there is no nerit to Brooks’ claim
that the felony nurder and CCP aggravators were inproperly
doubl ed. Agai n, each aggravator addresses different concerns.

See, e.q., Foster v. State, 679 So.2d 747 (Fla. 1996) (pecuniary
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gain and felony nurder aggravators), cert. denied, 520 U S 1122

(1997); Bonifay v. State, 626 So.2d 1310 (Fla. 1993) (pecuniary

gain and CCP); Fotopoulos v. State, 608 So.2d 784 (Fla. 1992)

(same), cert. denied, 508 U S. 924 (1993).
Brooks has denonstrated no reversible error regarding the
trial court’s finding five aggravators applicable to each

murder, and his death sentence should be affirned.

PO NT 13

WHETHER THE TRI AL COURT PROPERLY EVALUATED
THE M TI GATI NG EVI DENCE

Brooks argues that, if it had evaluated the mtigating
evi dence properly, the trial court would have found that the
statutory mtigators of his being nerely an acconplice, his |ack
of a significant <crimnal history, and his age had been
established. There is no nerit to this claim

In Rogers v. State, 511 So.2d 526 (Fla. 1987), cert. denied,

484 U.S. 1020 (1988), this Court set out the manner in which

trial courts should address proposed mtigating evidence.

Pursuant to Rogers a trial court nust “consider whether the

facts alleged in mtigation are supported by the evidence[,]
nmust determ ne whether the established facts are of a kind

capable of mtigating the defendant’s punishnent[, and]

must determne whether they are of sufficient weight to
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count er bal ance the aggravating factors.” Id. at 534. Whet her
the greater weight of the evidence establishes a proposed

mtigator “is a question of fact.” Canpbell v. State, 571 So.2d

415, 419 n.5 (Fla. 1990); Lucas v. State, 613 So.2d 408 (Fla

1992), cert. denied, 510 U S. 845 (1993). A trial court has

broad discretion in determining whether mtigators apply, and
the decision on whether the facts establish a particular
mtigator wll not be reversed because this Court or an

appel l ant reaches a contrary concl usion absent a pal pabl e abuse

of discretion. Banks v. State, 700 So.2d 363 (Fla. 1997), cert.

denied, 118 S. Ct. 1314 (1998); Janes v. State, 695 So.2d 1229

(Fla.), cert. denied, 118 S.C. 569 (1997); Foster v. State, 679

So.2d 747 (Fla. 1996), cert. denied, 117 S. . 1259 (1997);

Pietri v. State, 644 So.2d 1347 (Fla. 1994), cert. denied, 515

US 147 (1995); Watt v. State, 641 So.2d 355 (Fla. 1994),

cert. denied, 514 U S. 1023 (1995); Arbelaez v. State, 626 So.2d

169 (Fla. 1993), cert. denied, 511 U S. 1115 (1994); Preston v.

State, 607 So.2d 604 (Fla. 1992), cert. denied, 507 U S. 999

(1993); Sireci v. State, 587 So.2d 450 (Fla. 1991), cert.

denied, 503 U S 946 (1992). A trial court’s finding that the
facts do not establish a mtigator “wll be presuned correct and
upheld on review if supported by ‘sufficient conpetent evidence

in the record.”” Canpbell, 571 So.2d at 419 n.5 (quoting Brown
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v. Wainwight, 392 So.2d 1327, 1331 (Fla. 1991)); Banks; Spencer

v. State, 691 So.2d 1062 (Fla. 1996), cert. denied, 118 S C.

213 (1997); Consalvo v. State, 697 So.2d 805 (Fla. 1996), cert.

denied, 118 S. Ct. 1681 (1998); Duncan v. State, 619 So.2d 279

(Fla.), cert. denied, 510 U S. 969 (1993); Johnson v. State, 608

So.2d 4 (Fla. 1992), cert. denied, 508 U S 919 (1993);

Ponticelli v. State, 593 So.2d 483 (Fla. 1991), aff’d on renand,

618 So.2d 154 (Fla.), «cert. denied, 510 U S. 935 (1993).
Resolving conflicts in the evidence is the trial court’s duty,
and its decision is final if supported by conpetent substantia

evi dence. Parker v. State, 641 So.2d 369 (Fla. 1994), cert.

denied, 513 U S. 1131 (1995); Johnson; Sireci; Qunsby v. State,

574 So.2d 1085 (Fla.), cert. denied, 502 U S. 843 (1991). As

this Court has long held, “the weight to be given a mtigator is

left to the trial judge' s discretion.” Mnn v. State, 603 So.2d

1141, 1144 (Fla. 1992); Robinson v. State, 24 Fla. Law Wekly

S393 (Fla. August 19, 1999); H Il v. State, 727 So.2d 198 (Fla.

1998); Alston v. State, 723 So.2d 148 (Fla. 1998); Spencer;

Kilgore v. State, 688 So.2d 895 (Fla. 1996), cert. denied, 118

S.C. 103 (1997); Bonifay v. State, 680 So.2d 413 (Fla. 1996);

Wndom v. State, 656 So.2d 432 (Fla.), cert. denied, 516 US

1012 (1995); Canpbell; Swafford v. State, 533 So.2d 270 (Fla.

1988), cert. denied, 489 U S. 1100 (1989).
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The trial court made the following findings regarding the
mtigating evidence:
B. M Tl GATI NG FACTORS

STATUTORY M TI GATI NG FACTORS

1. The Def endant has no prior
significant crimnal history.

The State presented evidence during the
penalty phase that the Defendant has been
previously convicted of: 1) Driving Under
t he | nf | uence (Texas 1992), and 2)
Di sorderly Conduct (Texas 1994). The State
argues that these two convictions coupled
with the non-judicial punishnent he received
by the US. Arny for his participation in
stolen tel ephone services, the admtted drug
use by the defendant, and the State’s
contention that the Def endant perj ured
himself during testinony in the penalty
phase should be considered by this Court as
prior crimnal history that is significant.

Thi s Def endant has never been convi cted

of a felony. VWhile this court does not
consider the Defendant’s prior behavior to
be “law abiding”, it does not consider the
prior crimnal history of the Defendant to
be significant. Ther ef or e, the Court
recogni zes the existence of this mtigating
factor.

This mtigating factor was given very
little weight.

2. The age of the Defendant at the
time of the offense.

The Defendant was twenty-three (23)
years of age at the tinme of the offense, a
mature young adult with lifetinme experience,
including mlitary conbat overseas.
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This mtigating factor was given very
little weight.

3. The Defendant was an acconplice in
the capital felony commtted by another
person, and his participation was relatively
m nor .

The Defendant stated to his cell nate,
Terrance Goodman, that he road [sic] in the
backseat of Rachel Carlson’s car the night
of the nurders and that he was the one who
“killed the broad” and “copped the bodies.”
Lamar Brooks never stated that Wl ker Davis,
Jr., his co-defendant, nurdered the victins.
He further bragged to Terrance Goodman t hat
it took “heart” to stab soneone. The
medi cal exam ner and the Bloodstain pattern
expert both testified that the backseat
passenger was the one in position to carry
out all the stab wounds to both victins.
Based on the totality of the gquilt phase
testinony, the Court concludes that Lamar
Brooks was the backseat passenger in Rachel
Carlson’s car and was, in fact, the one who
commtted the nurders of both Rachel Carlson
and Alexis Stuart.

For the reasons stated above the court
rejects the existence of +this statutory
mtigating circunstance.

NON- STATUTORY M TI GATI NG Cl RCUMSTANCES

The Court asked the Defendant to prepare
a nmenorandum suggesting all non-statutory
mtigation he believed had been presented to
either the jury or the Court at the separate
sentencing hearing. A nmenorandum was
pr epar ed. Each suggestion of non-statutory
mtigation circunstances presented in either
the nmenorandum or during the sentencing
heari ng Wil | be addr essed usi ng t he
term nol ogy of the Defendant.
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1. The co-defendant, Wal ker Davis, Jr.
was sentenced to life inprisonnment and did
not receive the death penalty should be
consi dered a non- statutory mtigating
factor.

In analyzing the life sentence inposed
on Walker Davis, Jr., it is inportant to
acknow edge that although Wl ker Davis, Jr.
participated in the planning and to sone
extent in the nurder of the two victins, the
evidence showed that Davis was the front
seat passenger of the vehicle and did not
deliver the fatal blows to either of the
Vi ctims. However, Lamar Brooks stated to
Terrance Goodman that on the night of the
murders he was the backseat passenger of
Rachel Carlson’s car. This adm ssion
coupled with the testinony of the nedical
exam ner and the bloodstain pattern expert
establishes that Lamar Brooks was the
occupant of the car who carried out the plan
to murder both of the victins.

This Court is satisfied from the
totality of the evidence that Lamar Brooks
not only participated in the planning of the
murders of the two victins, but actually
carried out the plan by fatally stabbing

each of the victins. Ther ef or e, Lamar
Brooks is nore cul pable than Wl ker Davis,
Jr. in the nurders of Rachel Carlson and

Al exis Stuart.

The Court gives this non-statutory
mtigating circunstance little weight.

2. The defendant has a strong famly
background and personal relationship of |ove
and nutual respect with famly nenbers as
well as participation in community affairs,
church, <choir, little league, and is the
reci pi ent of awards.

This Court does find that this Defendant
had a very loving relationship with his

-64 -



famly, participated in comunity affairs,

attended church and choir, played little
| eague, and was the recipient of awards as a
yout h. This defendant was afforded every

opportunity to becone a respectable citizen

H s extended famly includes nenber of the
mlitary, a judge, a state trooper, police
officers, and other gainful occupations.
The defense read several letters to this
Court from these famly nenbers expressing
| ove and affection for Lamar Z. Brooks. The
defendant voluntarily elected to reject the
values that had been taught to him by his
loving famly. He cannot point to a
deprived chil dhood to explain his actions.

While the Court is convinced that this
mtigating circunstance does exist, in |ight
of the fact that the Defendant rejected the
opportunities open to him by the virtue of
the relationship he had with his famly, it
is given very little weight.

3. The Defendant is the only living
son in his famly due to the tragic death of
hi s br ot her duri ng t he Def endant’ s
i ncarceration.

This mtigating circunstance is given
sonme wei ght.

4. The Defendant served honorably in
the mlitary during his first tour and
recei ved an honorabl e di scharge.

A good mlitary record can be a valid
mtigating factor. The defendant served one
full term and a portion of another in the
US Arny and was given a General D scharge
Under Honorable Conditions. Wile his first
term was not marred by unsatisfactory
conduct and included a tour in Desert Storm
t he def endant’s second term was
unsati sfactory, which is evidenced by the
numerous infractions of |aw and discipline
noted in his US.  Arny records. The
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discipline reports include incidences of
di rect di sobedi ence and di srespect to
commanding officers, failure to appear at
duty post, drunkenness on duty, and theft.

If a Ceneral Discharge Under Honorable
Condi tions, standing alone, 1is considered
mtigating, in light of the unsatisfactory
conduct of the defendant’s second term it
is entitled to little weight.

5. Fam |y nmenbers, friends, relatives,
and community nenbers have attested to his
good character and warm  and | ovi ng

relationships with famly and friends.

The exi stence of living relationships is
a mtigating factor. The defendant has an
extended famly who have attested through
letters to this Court of the warm and | oving
relationships he has established with both
famly and friends. However, contrary to
the warm and loving relationship he had
established with famly and friends, Lamar
Brooks, along wth his co-defendant and
cousin, Walker Davis, Jr., pl anned the
murders of a nother and her infant child.
| f Lamar Brooks had the capacity to
establish warm and Iloving relationships,
then he rejected these values in order to
commt nurder for noney.

Accordi ngly, the Court gives this
mtigating circunstance little weight.

6. The defendant’s good jail conduct
indicates that he could Ilive in prison
Wi t hout probl ens.

This Court recognizes that good jai
conduct can be a mtigating circunstance.
Testinony was presented to this Court that
t he Defendant has been a good prisoner while
being incarcerated and pending trial at the
kal oosa County Jail and has had a cal mng
affect on other innmates.
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This mtigating circunstance is given
sonme wei ght.

7. Life without parole is sufficient
to puni sh the Defendant.

The Defendant is a young nman and woul d
be incarcerated for a longer period of tine
than soneone who was older mght have to
serve.

This mtigating circunstance is given
sonme wei ght.

8. The Defendant conducted hinself
very appropriately through all proceedings
and through the trial.

The Defendant was not a problem for

either the court, his | awer, or the
bailiffs during his trial. He never
comm tted any out bursts during any

proceedings in this Court and has conducted
hi msel f appropriately.

The fact that he created no problens for
any one during his trial is mtigating and
will be given sone weight.

9. The Defendant has nmintained his
i nnocence.

Lingering or residual doubt in not a
mtigating factor in the State of Florida,
King v. State, 514 So.2d 354 (Fla. 1987).
Lest anyone m sconstrue this |ast statenent
to think this Court has such a doubt, let ne
make it clear that | do not. The jury had
no reasonabl e doubt about Defendant’s guilt.
This Court has no doubt of Defendant’s
guilt. Lamar Z. Brooks has been tried,
convicted, and is soon to be sentenced for
his acts.

The fact that the Defendant still
protests his innocence is irrelevant to this
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pr ocedure. It is neither aggravating nor
mtigating.

(Il 414-17). The record supports these findings.

Brooks argues that the court erred in relying on Goodman’s
testinony to find that the statutory mtigator of being an
acconplice had not been established. As the trial court found,
however, Goodman testified that Brooks said that he “copped the
bodi es” and “offed the broad” (XVIIl 2099) and that Brooks said
he was in the backseat. (Xvill 2100). Thus, the record
supports the court’s conclusion that the evidence did not
support Brooks’ claim that he was nerely an acconplice in these
murders, and the court properly found this mtigator did not
exi st.

Brooks al so conpl ains about the court’s findings regarding
the no significant crimnal history and age mtigators. The
court found that both mtigators had been established, but gave
them very little weight. Therefore, Brooks conplaint 1is,
essentially that the court did not give enough weight to these
mtigators. As stated earlier, the weight to be given is within
the trial court’s discretion. Brooks has shown no abuse of
discretion in the weight given these mtigators. E.qg.. Bur ns
v. State, 699 So.2d 646, 650 (Fla. 1997) (weight given the no
significant crimnal history mtigator can be reduced based on

prior crimnal activities), cert. denied, 118 S.C. 1063 (1998);
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Echols v. State, 484 So.2d 568, 575 (Fla. 1985) (“if [age] is to

be accorded any significant weight, it nmust be linked wwth sone
other characteristic of the defendant or the crime such as
immaturity or senility”).

Brooks’ conplaint that the court inproperly found the non-
statutory mtigators to be relatively insignificant is also,
essentially, a conplaint about the weight given to them The
court considered and found established all of the non-statutory
mtigators that Brooks proposed in his sentencing nenorandum
except for the profession of innocence. (rr 230-31). As was
its prerogative, the court gave these mtigators from “very
little” to “little” to “some” weight. Brooks has shown no abuse

of discretion in the weight assigned by the trial court.

Shellito v. State, 701 So.2d 837 (Fla. 1997), cert. denied, 118

S.C. 1537 (1998); Banks; Mungin v. State, 689 So.2d 1026 (Fla.

1995); Wllianson v. State, 681 So.2d 688 (Fla. 1996).
Even if this Court were to find that the trial court erred
in considering the mtigating evidence, any error would be

harmess in light of the aggravators in this case. See Law ence

v. State, 691 So.2d 1068 (Fla.), cert. denied, 118 S. C. 205
(1997). Brooks has failed to denonstrate any error, however
let alone reversible error, and the trial court’s findings on

the mtigating evidence should be affirned.
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PO NT 14

WHETHER VI CTIM | MPACT EVI DENCE WAS PROPERLY
ADM TTED.

Brooks clains that the trial court erred in allow ng Rachel
Carlson’s parents to testify about her and the effect her death
had on her famly. There is no nerit to this claim

Def ense counsel filed a pretrial notion asking that any
victim inpact evidence be presented to the court alone. (1
131). The court denied that notion. (rr 249). At the
begi nning of the penalty phase defense counsel objected to the
i ntroduction of any victim inpact evidence (XXIV 3020), and the
prosecutor explained what victim inpact evidence he planned to
i ntroduce. (XXI'v 3023). Thereafter, Mchael and darissa
Stuart, Carlson’s stepfather and nother, testified about their
daughter. (XXI'V 3052-70).

In discussing the admssibility of victiminpact evidence,
this Court stated:

Clearly, the boundaries of relevance under
the statute include evidence concerning the
inpact to famly nenbers. Fam |y nenbers
are unique to each other by reason of the
relationship and the role each has in the
famly. A loss to the famly is a loss to
both the comunity of the famly and to the

| arger community outside the famly.

Bonifay v. State, 680 So.2d 413, 419-20 (Fla. 1996). The

testinony that Brooks conplains about was only that which this
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Court has found perm ssible. Cole v. State, 701 So.2d 845 (Fl a.

1997), cert. denied, 118 S.C. 1370 (1998); Myore v. State, 701

So.2d 545 (Fla. 1997), cert. denied, 118 S. C. 1536 (1998);

Burns v. State, 699 So.2d 646 (Fla. 1997), cert. denied, 118
S.C. 1063 (1998); Bonifay. There is no nerit to Brooks’ claim

that this testinony violated his constitutional rights. Burns.

The trial court did not err in allowng Carlson’ s parents

to testify and this claimshould be deni ed.

PO NT 15

VWHETHER BROCKS' DEATH SENTENCES ARE
PROPORTI ONATE

Brooks argues that his death sentences are disproportionate

in view of Davis' life sentence; that Emund v. Florida, 458

U S 782 (1982), prohibits a death sentence for one who does not
kill, attenpt to kill, or intend that a killing take place; and
that the death penalty 1is wunconstitutional because it 1is

arbitrary, based on a dissenting opinion in Callins v. Collins,

510 U. S. 1141 (1994), and because of inordinate delays inherent
in the system These clains are procedurally barred and/or
w thout nerit.

The constitutional conplaints are procedurally barred

because they were not raised in the trial court. Cf. Richardson
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v. State, 706 So.2d 1349 (Fla. 1998) (conplaints about the
constitutionality of the death penalty statute nust be raised at

trial to be cognizable on appeal); Hunter v. State, 660 So.2d

244 (Fla. 1995), cert. denied, 516 U. S. 1128 (1996). Mor eover

a dissenting opinion is not precedent that this Court nust
follow, and Brooks has presented no reason for this Court to
follow the dissent in Callins voluntarily. Contrary to Brooks

contention, the fact that I|ong delays nmy occur between
inposition of a death sentence and execution of that sentence
does not render the death penalty unconstitutional. This Court

rejected this exact issue in Knight v. State, 721 So.2d 287

(Fla. 1998), cert. denied, 120 S.Ct. 459 (1999), addressing the

i ssue as foll ows:

Knight clains that to execute him after he
has al ready endured nore than two decades on
death row is wunconstitutionally cruel and
unusual puni shment. He also argues that
Florida has forfeited its right to execute
Kni ght under binding norns of internationa
I aw. Al t hough Knight nakes an interesting
argunment, we find it lacks nerit. As the
State points out, no federal or state courts
have accepted Knight’'s argunent that a
prol onged stay on death row constitutes

cruel and unusual punishnent, especially
where both parties bear responsibility for
the 1long delay. See, e.g., \Wite .

Johnson, 79 F.3d 432 (5th Cr. 1996); State
v. Smth, 280 Mnt. 158, 931 P.2d 1272
(Mont. 1996). We also note that the Arizona
Suprene Court recently rejected this precise
claim See State v. Schackart, 190 Ariz.
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238, 947 P.2d 315, 336 (Ariz.1997) (finding
“no evidence that Arizona has set up a
schene prolonging incarceration in order to
torture inmates prior to their execution”),

cert. denied, — US — 119 S. . 149, —
L.Ed.2d —(1998). . . . W simlarly reject

Kni ght’s claimunder international |aw

Id. at 300; Elledge v. State, 706 So.2d 1340, 1342 n4, 1347 nl0

(Fla. 1997) (finding no nerit to Elledge’'s claim that death
should not be a possible sentence based on wunconstitutional

delay), cert. denied, 119 S.C. 366 (1998).

As shown throughout this brief, the record contains
conpet ent substantial evidence that Brooks killed the victins by
stabbing themto death. Ennund, therefore, is not applicable to
this case.

As set out in point 13, supra, the trial court found Davis’
life sentence to be a mtigator, but worth little weight due to
the differences between his and Brooks’ «culpability in these
murders. (111 415). There is no nerit to Brooks’ claimthat he
shoul d not be punished nore severely than Davis. The facts of
this case show that Brooks was the dom nant actor, the actua
killer, in these nurders and, therefore, nore culpable than
Davi s. This Court has consistently held that a death sentence
is proper, in spite of a co-defendant’s life sentence, on such

facts. E.9., Brown v. State, 721 So.2d 274 (Fla. 1998), cert.

denied, 119 S.C. 1582 (1999); Cole v. State, 701 So.2d 845
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(Fla. 1997), cert. denied, 118 S . C. 1370 (1998); Downs V.

State, 572 So.2d 895 (Fla. 1990), cert. denied, 502 U S 829
(1991).

Not only is Brooks sentence proportionate with Davis', it
is also proportionate to cases where death sentences have been
af firmed. This Court has upheld death sentences in nunerous
mul tipl e-murder cases with simlar, or fewer, aggravators and
simlar, or nmuch nore, mtigation than present in this case.

E.g., Janes v. State, 695 So.2d 1229 (Fla.), cert. denied, 118

S.a. 569 (1997); Wndom v. State, 656 So.2d 432 (Fla.), cert.

denied, 516 U S. 1012 (1995); Jones v. State, 652 So.2d 346

(Fla.), cert. denied, 516 U S. 875 (1995); Pittnman v. State, 646

So.2d 167 (Fla. 1994), cert. denied, 514 U S 1119 (1995); Stein

v. State, 632 So.2d 1361 (Fla.), cert. denied, 513 U S 834

(1994); Asay v. State, 580 So.2d 610 (Fla.), cert. denied, 502

US 895 (1991); Chandler v. State, 534 So.2d 701 (Fla. 1988),

cert. denied, 490 U S 1075 (1989); Correll v. State, 523 So.2d

562 (Fla.), cert. denied, 458 So.2d 871 (1988).

When set beside truly conparable cases, it is obvious that
these nmurders are anong the nost aggravated and | east mtigated.
Br ooks’ death sentences are proportionate and should be

af firned.
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