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STATEMENT OF THE | SSUE FOR REVI EW

Whet her the doctrine of primary jurisdiction conpels
di sm ssal of a conplaint that seeks to divert |arge-scale
envi ronnent al controversies from executive agency regul atory
jurisdiction to public nuisance adjudication in circuit court,
when t he conpl ai nt acknow edges agency jurisdiction, alleges
agency failure to enforce existing | aw and nmakes gener al
al l egations of governnental conplicity, but makes no
all egation that the conplainants presented the clained
violations of existing law to an appropri ate agency and does
not explain why adm nistrative renedi es woul d be i nadequate to
address the conpl ainants’ cl ai ns.

STATEMENT OF THE CASE AND OF THE FACTS

A. The Plaintiffs’ Conpl aint

This case began with a public nuisance conplaint filed in
the Fifteenth Judicial Crcuit against Defendants, sugar
growers and processors (and a sugar by-product processor) by
several private plaintiffs, including former Governor C aude
Kirk (1967-71) who purports to sue “in the name of the state.”

(A-3, p. 1)



The conpl aint broadly alleges that Defendants’
agricultural operations have caused environnental harm
i ncluding:?
. “devastation of air, |land and water quality;”
. “pol lution of public lands including particularly
the recreational facilities of the Evergl ades
Nat i onal Park and Loxahatchee National WIldlife
Ref uge;” and
. “interference with and injury to a well-bal anced and
heal t hy popul ati on of native fish, reptiles, fow
and other wildlife.” (A3, p. 6)
Claimng that Defendants’ activities are prohibited by
existing laws and constitute a public nuisance, Plaintiffs
seek injunctive relief to shut down Defendants’ agricul tural
and rel ated operations. (A3, p. 6-7)

Al t hough the conpl ai nt acknow edges adm ni strative agency

jurisdiction (A-3, p. 5 and alleges that the conpl ai ned- of

! Plaintiffs also allege bodily injuries, per sona
disconfort and property damage, presumably to satisfy the
requi renment that a private individual nust show special injury
to maintain a public nuisance action. (A3, p. 6) Because
Plaintiffs traveled exclusively under a public nuisance theory,
the trial court expressed no opinion on the |egal sufficiency of
any claim an individual plaintiff mght bring separately to
recover for alleged personal injuries or property damage. (A2,
p. 12) Indeed, the order dismssing Plaintiffs’ public nuisance
conplaint with prejudice does not preclude any plaintiff from
bringing suit for redress of private harm 1d. Consequently, if
this Court orders the reinstatenent of the trial «court’s
decision dismssing this action with prejudice, as defendants
ur ge, then no private right of any plaintiff wll be
ext i ngui shed.



activities are prohibited by existing laws (l1d.), the
Plaintiffs have not:
. Al l eged any attenpt to present their clains to a
regul at ory agency;
. Al | eged any deni al of access to admnistrative
renmedi es; or

. Expl ai ned why avail able adm nistrative renmedi es are

| egally i nadequate to renmedy violations of the | aws.

The sole justification stated in the conplaint for not
seeking available admnistrative renedies is that:
Government fromthe | ocal municipal |evel to the
Federal |evel has aided and abetted in the creation
and mai nt enance of the nuisance conpl ai ned of by
failing to enforce existing | aws prohibiting and
regul ati ng Defendants’ offensive conduct and by
providing direct and indirect econom c subsidies.
(A-3, p. 5-6)
Based solely upon this allegation, Plaintiffs conclude that
“the judicial branch alone has the wll, the authority, the
power and the independence to abate this ongoi ng nui sance.”
(A-3, p. 6)
B. The Environnental Regul atory System
To protect the public health and the natural environnent
fromair and water pollution, the Florida Legislature and

United States Congress, aided by various regul atory agencies,

have devi sed extensive environmental statutes and



regul ations.? These statutes and regul atory prograns are
adm ni stered and enforced by various executive agencies,?
including the Florida Departnment of Environnmental Protection
(DEP), the South Florida Water Managenent District (SFWD),
the Florida Departnment of Agriculture and Consumer Services,
D vision of Forestry and the United States Environnental
Protection Agency (EPA) and other federal agencies.

The Florida Adm nistrative Procedure Act (APA), chapter
120, Florida Statutes (1999), provides the procedural

framewor k under which the state’s environnental statutes are

2 See, e.q., the Florida Air and Water Pollution Control
Act, ~chapter 403, Florida Statutes, and the inplenmenting
regulations in title 62, of the Florida Admnistrative Code
(F.A.C.); chapter 373, Florida Statutes and the inplenenting
regulations in titles 62 and 40E, F.A. C; chapter 376, Florida
Statutes; the Clear Water Act, 33 U S.C 8§ 1251, et seq.; the
Clean Air Act, 42 US C 8§ 7401, et. seq., and the inplenenting
regulations in 40 CF.R Part 52 and chapter 62-204, F.A C;
chapter 590, Florida Statutes and the inplenenting regul ations
in chapter 51-2, F.AC (A nmore conplete list of the state
rules and statutes regulating the Defendants' activities is
found in the Appendi x at Tab 4).

3 State agencies play the central role in this system Mich
of the federal authority to regulate pollution has been
delegated to the state under the federal Clean Ar and dean
Water Acts, subject to oversight and enforcenent authority
retained by EPA. See, as to air pollution, 42 U S C § 7410, 40
C.F.R 88 52.520 - 52.536; 60 Fed. Reg. 49343 (Sept. 25, 1995);
88 403.061 (35) and 403.0872, Fla. Stat. (1999); and, as to
water pollution 33 U S C 8§ 1313; 60 Fed. Reg. 25718 (May 12,
[ 995); 88 403.061(31), 403.067, and 403.0885 Fla. Stat. (1999).
Additionally, the environmental regulatory authority of |ocal
governnments is subject to oversight by DEP. See, 8§ 403.182,
Fla. Stat. (1999).



i npl enented and the interests of affected parties are
protected. Under the APA:

. Any person adversely affected by proposed agency action
is entitled to a hearing. 8 120.569, Fla. Stat.

. When facts are in dispute, the agency must provide a
trial-like, evidentiary hearing. 8 120.57(1), Fla.
Stat.; Fla. Adm n. Code R 28-106.201-.217. Such
heari ngs are conducted before an i ndependent
adm ni strative | aw judge, whose factual findings are
conclusive if supported by evidence. 8§ 120.57(1), Fla.
St at.

. Al l agency decisions are subject to judicial reviewin
the district courts of appeal. 8 120.68, Fla. Stat.
And, when the appellate court finds that an agency has
grossly abused its discretion, the agency is penalized
by having to pay attorneys’ fees and costs to the
prevailing parties. § 120.595, Fla. Stat.

. Al l agencies nmust pronulgate as rules any policies that
i npl ement, interpret or prescribe law. 8§ 120.54(1)(a),
Fla. Stat. Such rules are binding on both the regul ated

parties and the agency itself. See Legal Environnental

Assi st ance Foundation, Inc. v. Board of County

Conmi ssi oners of Brevard County, 642 So. 2d 1081, 1084

(Fla. 1994).



. Any person with a substantial interest can petition an
agency to adopt, nodify or repeal a rule. 8 120.54(7),
Fla. Stat. If the petition is denied, appeal to the
district courts is available. § 120.68, Fla. Stat.

Addi tionally, any person can petition an agency to conpel
enforcement of the environnental |aws. 88 373.136 and 403. 412,
Fla. Stat. (1999). And, if the agency refuses to act, private
enforcenent renedi es are avail abl e agai nst the agency and/ or
the regulated entities. 1d. Simlar protection is afforded
by the “citizen suit” provisions of various federal
environnental statutes. See e.qg., 33 U S.C. 8§ 1365(a); 42
U.S.C. § 7604.

Finally, the state and federal governnments have devi sed a
detailed plan to restore the Evergl ades, the Evergl ades
Forever Act (EFA), which is jointly adm nistered by DEP and
SFWWD.

8§ 373.4592, Fla. Stat. (1999) The EFA specifically addresses
di scharges fromthe Evergl ades Agricultural Area, where
Defendants’ farns are located, and is designed to provide
“conprehensi ve and innovative solutions to issues of water
quality, water quantity, hydroperiod, and invasion of exotic
speci es which face the Evergl ades ecosystem” 8§

373.4592(1) (e), Fla. Stat. (1999)



Moreover, the EFA was expressly intended to “bring to
close 5 years of costly litigation” over the inpact of
agriculture to the everglades. 8§ 373.4592(1)(c), Fla. Stat.
(1999) The enactnent of the EFA in 1994 foll owed years of
extensi ve negotiations between state and federal agencies and
private parties, exhaustive public hearings, and detailed
scientific studies by state and federal agencies. 8§
373.4592(1)(c), Fla. Stat. (1999)

C. The Motion to Dismss and the Trial Court’s Order

Petitioners filed a notion to dism ss the public nuisance
conplaint in the trial court based in part upon the primary
jurisdiction of executive agencies and the Plaintiffs’ failure
to enploy available admnistrative renedies. In its 12-page
order of dismssal, the circuit court reviewed the prevailing
environmental statutes and concluded that “all of the
activities alleged by the Plaintiffs . . . are subject to
conpr ehensi ve regul ati on under an extensive system of |aws and
i npl enmenting regul ati ons, which inbue the responsible
departnments and agenci es of the Executive Branch with
enf orcement powers” and “the Executive Branch of state
governnment is fully capable of addressing the environnental
i ssues raised by Plaintiffs . . .” (A2, p. 3, 6) The court
al so found that the EFA specifically addresses issues raised

in the conplaint, providing “specific technical findings and .



a detailed plan for restoration of the Everglades.” (A-2,

p. 5)

The circuit court found that adm nistrative renedi es were
avai | abl e and adequate, noting specifically that any person
may petition an agency to enforce the law or initiate
rul emaki ng and all agency decisions are subject to judicial
review (A-2, P. 4-5). In viewof the availability of these
remedi es and the Legislature’ s allocation of jurisdiction to
executive agencies, the circuit court determ ned that
constitutional separation of powers and prudential concerns
precluded it fromtaking jurisdiction:

If Plaintiffs were granted the relief prayed for in
their Amended Conplaint, the result would be to have
this Court substitute its judgenent for that of the
Florida Legislature, the Florida Departnent of

Envi ronmental Protection, the Florida Departnent of
Agricul ture and Consumer Services, and other state
and federal agencies as it relates to the
environnental |aws, rules, regulations and standards
under which Defendants’ activities are controlled
and regul ated. This would require the Court to nake
deci sions and set standards with regard to numnerous
areas of environnmental regulation, responsibility
for which has been delegated to various state and
federal regulatory agencies, and would further
require this Court to devel op the resources and
speci al expertise which these agenci es possess to
control air and water pollution and to protect the
environment and the public health of South Florida.
The sinple fact is that the judicial branch is

nei ther possessed of the technical expertise nor
would it be appropriate for it to entertain
jurisdiction over a public nuisance conplaint such
as the one pleaded by Plaintiffs here. To do so
woul d create a substantial risk of inconsistent
requi renents anong the separate branches of state



and federal government and would allow clains to be
advanced whi ch are not cognizable in this Court
under controlling case law. (A2, p. 8)

In dismssing the conplaint wwth prejudice, the trial
court expressly limted its ruling to the only cause of action
plaintiffs pleaded: public nuisance. Thus, the trial court’s
order “does not preclude Plaintiffs from bringing “any
i ndividual, private right action they may have for personal
injury or property damage allegedly resulting fromthe
activities of the Defendants. . . .” (A2, p. 12)

D. The Appeal to the Fourth District Court of Appeal.

Plaintiffs appealed to the Fourth District which, in a

per curiam decision, reversed on February 3, 1999. Kirk v.

United States Sugar Corp., 726 So. 2d 822 (Fla. 4th DCA 1999).

Limting its consideration of primary jurisdiction to an
exam nation of the four corners of the conplaint, the Fourth
District found Plaintiffs” general allegation of past
enforcenent failures sufficient to supplant the requirenents
of primary jurisdiction:

Plaintiffs are alleging that agency errors have been
SO0 egregious or devastating that admnistrative
remedi es woul d be insufficient; that the
government al agencies entrusted with preventing the
sort of pollutants and harm al |l egedly caused by

Def endants are not doing their job; and that

Def endants are operating in a manner contrary to
existing statutes and regul ations. Taking these
allegations as true, as a court nust do on a notion
to dismss, the trial court erred in determning
that the doctrine of primary jurisdiction applies to

9



bar Plaintiffs' public nuisance suit at this
juncture.

Kirk, 726 So. 2d at 825. Treating primary jurisdiction as an

affirnmati ve defense, the court conti nued:

| f Defendants can later disprove Plaintiffs

al l egations through record evidence, then the

doctrine of primary jurisdiction mght serve as a

basis for disposing of this case. |d.

While the Fourth District expressly relied upon the
al I egation of agency enforcenent failures, it pointed to no
allegation that Plaintiffs ever submtted their clains to the
agencies. The court also did not discuss why the APA and
section 403.412, Florida Statutes, would be legally inadequate
to remedy violations of existing |laws. |nstead, deem ng
itself bound by the allegations of the conplaint, the Fourth
District set aside any concern over separation of powers and
reversed, holding that:

. Ceneral allegations of governmental conplicity
and failure to enforce the law are sufficient to preclude
application of primary jurisdiction; 1d.

. These all egations shift the burden to the
Defendants to prove that the agencies have been adequately
performng their duties. Until governnent is proved to have

acted properly, there is no requirenent of prior resort to

adm ni strati ve renedi es. | d.

10



The Petitioners now seek reviewin this Court, based on
conflict of the Fourth District decision with the prior

decisions of this Court and of the First and Third Districts.

11



SUMVARY OF THE ARGUMENT

The deci sion bel ow departs from cl ear precedent and
recasts the policy and application of primary jurisdiction in
a fashion that defeats its twi n purposes of preventing
interference in the regulatory role of the executive branch
and avoi ding duplicative waste of judicial resources. Turning
a blind eye to the true nature of the case before it, the
Fourth District:

(A) nmechanically applied a rigid notice pleading
standard to test the sufficiency of a conplaint that seeks to
divert |arge-scale environnental controversies fromthe
executive agencies to public nuisance adjudication in the
circuit court; and

(B) allowed conclusory allegations of general
di sagreenent with past agency decisions to defeat the well -
settled requirenent of presenting such matters to the
appropriate agency before seeking judicial relief. Kirk, 726
So. 2d at 825 (A-1).

Under the Fourth District’s rationale, if a conplaint
sinply all eges that agencies have not been enforcing the | aw
due to “conplicity” with regulated parties, the requirenents
of primary jurisdiction do not apply until that allegation is
di sproved. 1d. Thus, absent proof that governnent has been

adequately performng its duties, the |ongstanding requirenent

12



of prior resort to admnistrative renedies is nullified, and
the entire legislative regulatory schene and adm nistrative
enforcenent mechani smcan be replaced by circuit court

adj udi cati on under general public nuisance precepts. I|d.

The Fourth District’s holdings cast aside two decades of
establ i shed judicial policy—based upon the separation of
powers—of not prematurely interfering with executive
deci sion- nmaking. This policy, enbodied in the doctrine of
primary jurisdiction, requires parties to utilize available
adm nistrative renedi es, before seeking relief in the courts.

State ex. rel. Departnent of General Services v. WIIlis, 344

So. 2d 580, 590 (Fla. 1st DCA 1977); Key Haven Associ at ed

Enterprises, Inc. v. Board of Trustees of the Internal

| nprovenent Trust Fund, 427 So. 2d 153, 156-57 (Fla. 1982).

As this Court has noted, “if adm nistrative agencies are
to function and endure as viable institutions,” courts nust
refrain from“prom scuous intervention” in their affairs.

@l f Pines Menorial Park, Inc. v. OGaklawn Menorial Park, Inc.,

361 So. 2d 695, 698-99 (Fla. 1978). Thus, trial court
intervention into areas of executive jurisdiction is justified
only when there is no adequate adm nistrative renmedy. Anple
case | aw makes clear that allegations challenging the
“tinmeliness and efficacy of agency action” or the propriety of

agency application of statutory and regul atory standards are,

13



without nore, insufficient to denonstrate that adm nistrative

remedi es are i nadequate and nmay be bypassed. Comrunities

Fi nancial Corp. v. Florida Departnent of Environnental

Requl ation, 416 So. 2d 813, 816-17 (Fla. 1t DCA 1982). To the
contrary, where avail able adm nistrative renedi es have not
been pursued, a court should not presune those renedies

i nadequate nerely because a conplaint takes issue with how an

agency has acted in the past. 1d.; Departnent of Environnental

Protection v. PZ Construction Co., Inc., 633 So. 2d 76, 78-79

(Fla. 3d DCA 1994).

In the instant case, existing |aws and regul ati ons
extensively regulate the activities conpl ai ned of,
specifically to prevent “public nuisance” or environnental or
ecol ogical harm 8§ 403.021(1), Fla. Stat. (1999). In other
words, the |egislative and executive branches have created a
regul atory systemto deal with the very harmPlaintiffs
allege. Wthin that system enforcenent and inplenmentation
authority is allocated to the executive branch, wth the
judiciary sitting in a review capacity.

The Legislature has al so created anpl e safeguards to
insure that the adm nistrative enforcenment systemworks. The
APA and section 403.412, Florida Statutes (1999), protect
agai nst the governnment “conplicity” that Plaintiffs allege

t hrough formal hearings with trial-type procedures and
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i ndependent fact finders, appeals from agency deci sions
directly to the district courts of appeal, and private
enforcenent action in the circuit courts when agencies refuse
to enforce the law. Plaintiffs sinply chose not to avai

t henmsel ves of these renedies and instead attenpt to bypass the
entire regulatory systemby suing in circuit court under
publ i c nui sance principl es.

Even if one subscribes to Plaintiffs’ cynical notion that
regul ators can becone the captives of the regulated, it nust
be recogni zed that the regul atory systemitself protects
against arbitrary or inproper agency decision naking.
Plaintiffs’ claimthat only a set of standards identified,
adm ni stered and enforced by the courts under the rubric of
publ i ¢ nui sance | aw can protect the general public
m sconstrues the | egislative schene, offends contenporary
principles of jurisprudence, and flies in the face of the
separation of powers principles which this Court has
hi storically guarded.

ARGUMENT
THE FOURTH DI STRI CT DECI SI ON VI TI ATES ESTABLI SHED PRI NCI PLES
OF PRI MARY JURI SDI CTI ON AND SEPARATI ON OF POVERS BY
SUPPLANTI NG THE ENVI RONVENTAL REGULATORY ROLE OF EXECUTI VE
AGENCI ES I N FAVOR OF PUBLI C NU SANCE ADJUDI CATION I N THE
CIRCU T COURTS, AND SHOULD BE REVERSED.
A Abrogating primary jurisdiction requirenents based

solely upon Plaintiffs’ expressed dissatisfaction
W th past governnment decisions, the Fourth District
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decision conflicts with settled precedents and

i gnores the nunerous safeguards and renedi es of the

APA.

The Fourth District expressly acknow edged that the

Plaintiffs’ broad environnmental clainms are wthin the
regul atory jurisdiction of executive agencies. Kirk, 726 So.
2d at 825. Nevertheless, it allowed the public nuisance
claims to go forward because the Plaintiffs alleged, in the
court’s words, that governnental agencies are not “doing their
j ob” and past agency errors were “egregi ous and devastating.”*
Id. at 825. Nowhere is it alleged that Plaintiffs ever
brought their clains to an appropriate agency, nuch |ess that
any agency ever refused to provide Plaintiffs a renedy. And
nowhere is it explained (in either the conplaint or the Fourth
District’s opinion) why the APA, which provides for
i ndependent adm nistrative |aw judges and judicial reviewin
the district courts of appeal, cannot renedy the alleged
agency errors. Instead, the Plaintiffs al nost fawningly
allege that “the judicial branch alone has the will, the

authority, the power and the independence to abate this

4 More precisely, the conplaint alleged that governnent
“has aided and abetted in the creation and maintenance of the
nui sance conplained of by failing to enforce existing |aws
prohi biting and regul ati ng Defendants’ offensive conduct :
7 The conplaint actually contains no allegation that past
agency errors were “egregious and devastating.” Apparently, the
Fourth District was noved by the spirit of Plaintiffs’
pl eadi ngs.
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ongoi ng nui sance.” (A3, p. 6)

Because the Plaintiffs never presented their issues to
any agency, it cannot be contended that governnent has refused
to act or refused to listen. At nost, the conplaint
denonstrates that the agencies have not been as active as
Plaintiffs would have wi shed. However, nere dissatisfaction
or preference for another branch of governnment does not
suffice to bypass agency jurisdiction. To the contrary, it is
axiomatic that an attenpt to invoke adm nistrative renedies
nmust be made and the issues nust be presented to the agency
W th subject matter jurisdiction before reviewin the courts
is sought.?®

QG her than in the Fourth District, a conplaint that seeks
to bypass agency primary jurisdiction nust denonstrate either
that the agency cannot or will not consider the conpl ainants’
clainms or that the agency has acted inproperly, and that the
APA provides no adequate renedy. WIlis, 344 So. 2d at 591,

Communi ties Financial, 416 So. 2d at 816-17; PZ Constructi on,

633 So. 2d at 78-79.

The key is that primary jurisdiction applies unless it is

> Key Haven, 427 So. 2d at 158; WIlis, 344 So. 2d at 589-
90; Communities Financial, 416 So. 2d at 816-17; Florida Soc'y

of Newspaper Eds., Inc. v. Florida Pub. Serv. Commin, 543 So. 2d
1262, 1266 (Fla. 1st DCA 1989), rev. denied, 551 So. 2d 461 (Fl a.
1989); Bal Harbour Village v. Cty of North Mam, 678 So. 2d
356, 364 (Fla. 3d DCA 1996); PZ Construction, 633 So. 2d at 78-
79.
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denonstrated that there is no adequate APA renedy:

(1) the conplaint nust denonstrate sonme conpelling
reason why the APA . . . does not avail the
conplainants in their grievance agai nst the agency;
or (2) the conplaint nust allege a | ack of general
authority in the agency and, if it is shown that the
APA has no renedy for it; or (3) illegal conduct by
t he agency nust be shown and, if it is shown, that
the APA cannot renedy the illegality; or (4) agency
i gnorance of the law, the facts, or the public good
must be shown, and if any of that is the case, that
the [ APA] provides no renedy; or (5) a claimnust be
made that the agency ignores or refuses to recogni ze
rel ated or substantial interest and refuses to
afford a hearing or otherwi se refuses to recognize
that the conplainants’ grievance is cognizable

adm ni stratively.

Communities Financial, 416 So. 2d at 816, citing WIllis, 344

So. 2d at 591. This Court has plainly recogni zed that the
burden is on “the party seeking to bypass usual adm nistrative
channel s [to] denonstrate that no adequate renedy renmains

avai |l abl e under chapter 120.” @lf Pines, 361 So. 2d at 699.

The Fourth District’s shifting of the burden to Defendants
just as plainly violates this principle.

WIllis,® the | eading Florida decision on primary
jurisdiction, nmakes clear that the requisite lack of a renedy
will rarely exist under the nodern APA:

There is of course a wealth of [pre-APA] precedent

requiring judicial deference to admnistrative

remedies. . . . Forceful as those authorities are,
t hey wei ghed adm ni strative processes and renedies

6 The First District’'’s semnal decision in WIlis was
approved twice by this Court in Key Haven, supra, and Qilf
Pi nes, supra.
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which were primtive in conparison to those
avai |l abl e under the Adm nistrative Procedure Act of
1974. Those deci sions could not have cal cul ated the
adequacy, as we nust, of an adm nistrative process
whi ch subjects every agency action to i nmedi ate or
potential scrutiny; which assures notice and
opportunity to be heard on virtually every inportant
gquestion before the agency; which provides

i ndependent hearing officers as fact finders in the
formul ation of particularly sensitive admnistrative
deci sions; which requires witten findings and
concl usi ons on inpact issues; which assures pronpt
adm ni strative action; and which provides judicial
review of final, even of interlocutory, orders
affecting a party’ s interests.

The [APA s] inpressive arsenal of varied and
abundant renmedies for admnistrative error requires
judicial freshening of the doctrines of primry
jurisdiction and exhaustion of renedi es, and greater
judicial deference to the |egislative schene.
WIllis, 344 So. 2d 589-590 (internal citations omtted).
Plaintiffs’ conplaint falls far short of the standard for
judicial intervention. 1d. There is no contention here that
t he APA does not provide a renedy, that there is a |l ack of
authority on the part of the agencies or that any agency has
ever ignored Plaintiffs’ grievances or refused to provide a
hearing. And, while there are vague allusions to government
conplicity and alleged failures to enforce existing | aws, such
al l egations do not establish that adm nistrative renedies are
i nadequate. Indeed, other district courts have expressly
rejected the argunent that alleged defects in "the tineliness

and efficacy of agency action and the propriety of [the

agency] applying certain statutory and regul atory standards”
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render adm nistrative renmedi es i nadequate and justify trial

court intervention. Communities Financial, 416 So. 2d at 816-

17; PZ Construction, 633 So. 2d at 78-79. In the First

District’s words, "such an allegation, w thout nore,

underm nes the very purposes of the APA for it presupposes
that a circuit court is a nore appropriate forum for

resol ution of disputes which are particularly within the

adm ni strative agency’s expertise."” Comunities Financial,

416 So. 2d at 816-17.
Recogni zi ng the vast protections of the APA, First and

Third District precedents correctly require an actual attenpt

to i nvoke adm ni strati ve renedi es:

[ T] he absence of any claimthat [the agency] refused
to afford [the plaintiffs] an adm nistrative hearing
or otherw se refused to recogni ze that their

gri evances were admni stratively cogni zabl e

underm nes the very assertion that the APA has no
adequate renmedy. . . . Since [adm nistrative]
avenues of relief were not pursued, we cannot
conclude that the remedies of the adm nistrative
process are i nadequate.

Communi ties Financial, 416 So. 2d at 816; accord, Florida

Soc’'y of Newspaper Eds., 543 So. 2d at 1266 n. 10; St. Joe

Paper Conmpany v. Florida Departnent of Natural Resources, 536

So. 2d 1119, 1125 (Fla. 1st DCA 1988); PZ Construction, 633

So. 2d at 78-79.
The Fourth District decision tosses into the judicial

ashcan this established requirenent of making and pl eading a
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good-faith attenpt to seek admnistrative relief. Based on
nmere expressed di sagreenment with past governnment action, the
Fourth District requires the judiciary to clash with and
potentially override the executive branch expertise, systens,
and nmechani sns for resolving public environnental matters,

W t hout the executive even being given a chance to correct its
al l eged past errors. This Court has condemmed such di srespect

for a coordi nate branch of governnment. See Key Haven, 427

So.2d at 157-58

The Fourth District also failed to recognize that the
conprehensi ve and detailed | aws and regul ati ons whi ch govern
Def endants’ activities were designed to renedy the very harm
alleged by Plaintiffs. Finding that unregulated “pollution
of the air and waters . . . constitutes a nenace to public
health and wel fare, creates public nuisances, [and] is harnful
towldlife and fish . . .,” the Legislature created Chapter
403, Florida Statutes, specifically so that pollution would no

| onger

21



create “public nuisances” or harm public health or ecol ogical
val ues.’” § 403.021(1), Fla. Stat. (1999).

The resulting regulatory schene does just that. It
extensively controls pollutant discharges, requires
conprehensive permtting of pollution sources, sets air and
water quality standards, and in the EFA sets forth a detailed
pl an for restoration of the Evergl ades and control of inpacts
to it fromnearby agriculture.® (A-4) These statutes, along
with their federal counterparts, are inplenented by thousands
of pages of extensive, scientifically detailed regul ati ons of
DEP, SFWWD and EPA. (See A-4)

Plaintiffs’ theory that all of governnent (federal, state
and local) is in conplicity with Defendants due to “enornous

political contributions”® and, therefore, only the courts can

”  Recognizing the express intent of Chapter 403 to abate
public nui sances caused by unregul ated environnmental activities,
the First District Court of Appeal has held that issues of
environmental pollution should no longer be dealt wth under
public nuisance principles. State v. SCM didco Oaganics
Cor poration, 592 So. 2d 710 (Fla. 1st DCA 1992).

8 As part of this plan, in section 373.4592(1)(g), Florida
Statutes (1999), the Legislature created the Evergl ades
Construction Project, the |argest environmental cleanup program
ever undertaken.

® The allegation that political contributions equate to
political corruption IS | egally i nsufficient. Political
contribution is a constitutional right and a conpletely |Iegal
activity. State v. Dodd, 561 So. 2d 263 (Fla. 1990); see also,
Austin v. Mchigan State Chanber of Commerce, 494 U S. 652
(1990) ("the use of funds to support a political candidate is
' speech’; i ndependent canpai gn expendi t ures constitute
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provide relief, strains credibility and ignores the safeguards
of the APA. 1® Moreover, it fails to recognize that although
the environnental statutes allocate primry enforcenment powers
to the executive branch, citizens may bring their own

enforcenent actions after presentation of the issue to the

appropriate agency. 88 373.136(3) and 403.412(2), Fla. Stat.

(1999); 33 U.S.C. § 1365(a).

To reach the conclusion that only general public nuisance
precepts identified, adm nistered and enforced by trial courts
can renedy the alleged environnental harm one nust ignore
al together the ability of citizens to chall enge agency
deci sions, pursue rulenmeking initiatives under the APA and
bring citizen enforcenent actions. Mreover, one nust also
presunme that not only the agencies, but the independent

adm ni strative |law judges and the review ng judges of the

"political expression’” at the core of our electoral process and
t he Fi rst Amendnent freedons"). Mor eover , political
contributions are nmade in judicial races as well as executive
and legislative ones, and such an activity does neither
disqualify a judge, (MacKenzie v. Super Kids Bargain Store,
Inc., 565 So.2d 1332, 1335 (Fla. 1990)) nor corrupt him or her.

10 Wiile states generally have primary responsibility for
environmental regulation (see supra n.3), such regulation is
subject to EPA oversight and concurrent federal jurisdiction
allowng the federal governnent to enforce both the federal
environnental laws and the state inplenenting standards. See
Amniol, US A, Inc. v. California State Water Resources Bd.,
674 F.2d 1227, 1229-30 (9" Cir. 1982); 33 U.S.C. 8§ 1342(h).
Thus, for Plaintiffs’ conspiracy theory to hold true, federal
officials at EPA and the United States Justice Departnment would
al so need to share in the alleged “conplicity.”
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district courts of appeal will “aid and abet” the all eged

nui sance. This proposition is not
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only preposterous, but contrary to a wealth of admnistrative
and judicial precedent.

B. Wel | - Establ i shed Principles of Constitutional

Separation of Powers, as Well as Judicial Policy
Consi derations, Preclude Trial Courts From

Suppl anting Executive Agency Jurisdiction as the
Fourth District Requires.

The ultimate effect of the decision beloww Il be a trial
of government each tine a private plaintiff seeks, with
simlar general allegations, to bypass primary jurisdiction.
In each case, the regulated party wll be required to prove
t hat governnent is functioning, that the | aws have been
enforced, and that those |aws are not the product of undue
political influence -- all, of course, to denonstrate that the
court ought not be acting in the first place. |In other words,
circuit judges within the Fourth District are now avail able to
actively supervise the other branches of governnent.!! And if
the judicial branch finds they have not “done their job,” it
must create a new regul atory framework to govern the
particul ar group of defendants.

Mor eover, as each decision will be made on an ad hoc

basis, by various trial judges, and based on general conmon-

1 If the conplaint also suggests that the Legislature is
not “doing its job,” it wuld obviously raise a political
guestion that it not anenable to judicial review See Coalition

for Adequacy in School Funding v. Chiles, 680 So. 2d 400 (Fla
1996); Article Il, section 7, Florida Constitution.
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| aw “public nui sance” precepts, there will be “a substanti al
ri sk of inconsistent requirenents anong the separate branches
of state and federal governnment.” (A-2, p. 8 And, even if
in a particular trial the government is found not to have
commtted the alleged inpropriety, both the court and the
parties will have needl essly expended considerable tinme and
noney preparing and trying a case in which hundreds or
t housands of past agency deci sions spanni ng several decades
are potentially at issue, all so that the court can decide
whet her or not to take jurisdiction.??

This result is clearly at odds wth the precedents of
this Court:

. “Judicial intervention in the decision making
function of the executive branch nust be restrained
in order to support the integrity of the
adm ni strative process and to allow the executive
branch to carry out its responsibilities as a co-
equal branch of governnent.” Key Haven, 427 So. 2d
at 157;

. “If adm nistrative agencies are to function and
endure as viable institutions, courts nust refrain
from'‘prom scuous intervention’ in agency affairs
‘except for the nost urgent reasons’. . . .[T]he
circuit court should refrain fromentertaining
declaratory suits except in the nost extraordinary
cases, where the party seeking to bypass usual
adm ni strative channel s can denonstrate that no
adequate renedy renai ns avail abl e under chapter
120.” @lf Pines, 361 So. 2d at 698-99; see also,
Qdham v. Forenost Diaries, Inc., 128 So. 2d 586, 593

2l gnoring for the nonent the inappropriateness of bypassing
and snubbing the other branches of governnment, is there a sense

in the Fourth District that the courts are under-utilized?
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(Fla. 1961).
Indeed it is contrary to every nodern primary jurisdiction
case known to Petitioners’ counsel, including those of the

Fourth District itself, of which the following are nerely

exanpl es:
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Where jurisdiction over a matter is allocated to an
executive agency, primary jurisdiction requires courts to
defer to the agency’s special expertise and the role of
the judiciary is “restricted under section 120.68 to

review to the agency’s final order.” South Lake Wrth

Inlet District v. Town of Ocean Ridge, 633 So. 2d 79, 86

(Fla. 4h DCA 1994). “An agency’s primary jurisdiction
cannot be transferred . . .to the judicial forum
.sinmply by artful pleading of public nuisance clains.”
Id. at 88-89.

Di smissal of pollution clainms is required under the
doctrine of primary jurisdiction; a court nust defer to
envi ronnent al agencies on matters that are within their

jurisdiction. Bal Harbour, 678 So. 2d at 364.

Primary jurisdiction counsels abstention in areas,

ot herwi se cogni zable in the courts, that are within the
speci al conpetence of an adm nistrative body. It
precludes trial court jurisdiction over such matters
unl ess the conpl ai nant shows “that renedi es avail abl e
under the [APA] are inadequate.” WIlIlis, 344 So. 2d at
591.

Where there has been no attenpt to i nvoke avail abl e
adm ni strative renedies, a court cannot concl ude that

they are inadequate. Florida Soc’'y of Newspaper Eds.,
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543 So. 2d at 1266; St. Joe Paper, 536 So. 2d at 1125.

Conmmuni ties Financial, 416 So. 2d at 816.

29



In Gulf Pines and Key Haven, this Court recognized the

need for the judiciary to respect the executive's status as a
co- equal branch of governnent by deferring to the speci al

expertise of regulatory agencies. See Key Haven, 427 So. 2d

157; WIllis, 344 So. 2d 589-90. These and other primary
jurisdiction cases are ultinmately based upon separation of
powers mandate of article Il, section 3, Florida
Constitution,® which conpels courts to avoid undue
interference with the executive branch by requiring parties to
seek redress through adm nistrative channels before invoking

the jurisdiction of the courts. @lf Pines, 361 So. 2d at

699; WIllis, 344 So. 2d at 590. The decision below flies in
the face of these principles of deference and comty,
requiring courts to “prom scuously intervene” in (indeed, to
whol | y suppl ant) agency jurisdiction upon the barest

al l egation of disagreenent with past agency action, w thout
t he agency so nuch as being given the chance to revi ew and

correct the alleged error.

¥ Article Il, section 3 provides that “[t]he powers of
state governnent shall be divided into |egislative, executive
and judicial branches. No person belonging to one branch shal
exerci se any powers appertaining to either of the other branches
unl ess expressly provided herein.” This Court has zealously
insisted on strict adherence to the separation of powers. See
Chiles v. Children, AL B, C D E & F, 589 So. 2d 260 (Fla
1991) .
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C. The Fourth District |Inappropriately Relied on
Qut dat ed Case Law to Suppl ant Agency Primary
Juri sdiction.

The Fourth District’s reliance upon State ex. rel. Shevin

v. Tanpa Electric Conpany, 291 So. 2d 45 (Fla. 2d DCA 1974),

to determine that a trial court may apply nuisance law to
suppl ant agency primary jurisdiction is msplaced. Shevin was
deci ded on March 26, 1974, before enactnent of the nodern APA,
and thus, the judges there did not consider the anple renedies
whi ch that statute would soon after provide. It is clearly
superceded by | ater case | aw.

The WIllis court noted that the enactnent of the 1974 APA
was a watershed event in Florida adm nistrative |aw, which
required courts to rethink the deference previously granted to
adm ni strative agenci es:

The [1974 APA s] inpressive arsenal of varied and

abundant renmedies for admnistrative error requires

judicial freshening of the doctrines of primry
jurisdiction and exhaustion of renedi es, and greater
judicial deference to the |legislative schene.
344 So. 2d at 590. WIIlis thus chronicled a new era of
hei ght ened judicial deference to the Legislature’ s allocation
of jurisdiction to the executive agencies. Accordingly, if
Shevin is illustrative of judicial thinking prior to the
enact nent of the nodern APA, it serves as an interesting

hi storic note, but obviously has no bearing on the deference

now paid to regul atory agenci es based on the | ater-enacted,
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conprehensi ve adm ni strative renmedi es recognized in WIllis.
Modern case |law confirns that primary jurisdiction
precl udes consi deration of the broad environnmental issues

raised in this case. See Bal Harbour Village v. City of North

Mam, 678 So. 2d at 363-64 (Fla. 3d DCA 1996) (applying
primary jurisdiction to public nuisance case raising

environnmental issues); Ocean Ridge, 633 So. 2d at 88 (sane);

see al so, New Engl and Legal Foundation v. Costle, 666 F.2d 30,

33 (2d Cir. 1981) (applying primary jurisdiction to a public
nui sance conplaint directed at environnental issues regul ated
by EPA).

D. Statutory Savings C auses Do Not Underm ne Primary

Jurisdiction, a Judge-Made Policy of Judicial Self-
Restrai nt Based on Constitutional And Prudenti al
Consi der at i ons.

Below and in their briefs on jurisdiction, Plaintiffs,
attenpting to avoid the obvious inport of primary
jurisdiction, principally relied upon the "cunul ative
remedi es" savings clause of section 403.191, Florida Statutes
(1999), which preserves equitable, comon | aw and statutory
remedi es to suppress nui sances or abate pollution. However,
as shown by nunerous state and federal decisions, statutory
savi ngs cl auses and cumnul ative renedi es provisions do not

override constitutionally based policies of judicial deference

and self-restraint. New Engl and Legal Foundation, 666 F.2d at
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33 n.3 (expressly rejecting argunent that savings cl ause
al l oned consi deration of a public nuisance conplaint raising

broad environmental issues); Cty of MIwaukee v. Illinois,

451 U. S. 304, 329 (1981); Texas & Pacific Railway Co. v.

Abi |l ene Cotton G| Co., 204 U S. 426, 446 (1907); see also,

Ocean Ridge, 633 So. 2d at 90-91 (applying primry
jurisdiction based on regulatory systemin chapter 161
Florida Statutes, which contains a savings clause in section

161. 201); Bal Harbour, 678 So. 2d at 364 (applying primry

jurisdiction based on chapter 403 regul atory system despite
t he savings clause in section 403.191).

| ndeed, the very case in which the United States Suprene
Court created the doctrine of primary jurisdiction expressly
rejected the argunent that statutory cumul ative renedi es
provisions limt its application. Abilene, 204 U. S. at 446,

see al so, Farners | nsurance Exchange v. The Superior Court of

Los Angel es County, 826 P.2d 730, 735-37, 739-42 (Cal. 1992)

(en banc) (Analyzing Abilene and applying primary jurisdiction
doctrine notw t hstandi ng a savi ngs cl ause).
As the WIllis court explained:

The general power to enjoin thus continues, but it
continues subject to judicial restrictions upon its
use which require prior resort to and exhaustion of
adm ni strative renedi es when they are avail abl e and
adequate. Odhamyv. Forenost Dairies, Inc., 128 So.
2d 586 (Fla.1961); Northeast Airlines, Inc. v.
Weiss, 113 So. 2d 884 (Fla.3d DCA 1951). The
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conpani on doctrines of primary jurisdiction and
exhaustion of renedies are not statutory creatures
but judicial, together constituting 'a doctrine of
self Iimtation which the courts have evol ved, in
mar ki ng out the boundary |ines between areas of

adm ni strative and judicial action." 2 F. Cooper,
STATE ADM NI STRATI VE LAaw 573 (1965). . . . . Even though
the |l egislative power may not presune to
characterize an adequate adm ni strative renmedy as
"exclusive,' courts will so regard it.

WIlis, 344 So. 2d at 589 (enphasis added); accord, Key Haven,

427 So. 2d at 157; @l f Pines, 361 So. 2d at 699.

Al t hough statutory cumul ative renmedi es provi si ons may
purport to permt a court to act, they certainly do not
require judicial action. It cannot be seriously contended
that judicial policies of self-limtation, deference and
comty, founded on the separation of powers required by
article I'l, section 3 of the Florida Constitution, are
def eated by such provisions.

CONCLUSI ON

The decision of the District Court bel ow nust be reversed
to restore the careful balance struck by this and other courts
to define the boundaries of executive and judicial
jurisdiction and thereby effectuate the separation of powers
mandate of article Il, section 3 of the Florida Constitution.
These previously well-settled principles are eviscerated by
the Fourth District’s contrived and nmechani cal application of

a notice pleading standard to deem al | egati ons of general
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frustration with past governnent decisions a sufficient basis
to bypass the requirenent of presenting admnistrative | aw
matters to the executive agencies allocated jurisdiction by
the Legislature. |In every other judicial district in the
state, a plaintiff nust give the appropriate agency an
opportunity to act before seeking relief in the courts.

The schene of adm nistrative |aw, agency regul ation, and
agency adj udi cation under the APA is an avail abl e and adequate
forumfor Plaintiffs’ issues. A circuit court sinply should
not be required or allowed to serve as a super regul ator of
environmental | aws whenever it is approached by a plaintiff
who is dissatisfied with past adm nistrative action but has
never attenpted to participate in the adm nistrative process
despite clear opportunities to do so. This Court should eschew
a rule that offends a coordinate branch of governnent and
necessitates expenditure of enornous anounts of trial court
time conducting a far-reaching inquiry into the wi sdom of past
executive and | egislative decisions, just so that the court
may determne that it ought not have taken jurisdiction in the
first place.

The Fourth District decision should be quashed with
directions to reinstate the decision of the Grcuit Court of

the Fifteenth Judicial Crcuit.
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By:
Gary P. Sans

36



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that on this 7th day of February 2000, a
true and correct copy of the foregoing Petitioners’ Initial
Brief was furnished by U S. Mil, postage prepaid, to:

Russell S. Bohn, Esquire

Edna L. Caruso

Caruso Burlington Bohn & Conpiani, P.A
1615 Forum Pl ace, Suite 3A

West Pal m Beach, FL 33401

Jack Scarola, Esquire

Searcy Denney Scarol a Barnhart & Shipley, P.A
Post O fice Drawer 3626

West Pal m Beach, FL 33402

Thomas J. Guil day

Vi kki R Shirley

Huey Cuil day & Tucker, P.A
Post O fice Box 1794

Tal | ahassee, FL 32302-1794

Robert T. Scott

Jack J. Alello

Gunst er Yoakl ey Val des-Fauli & Stewart, P.A
777 South Flagler Drive, Suite 500 East

Post O fice Box 4587

West Pal m Beach, FL 33402- 4587

Gabriel E. N eto
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