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PREFACE

Appellant RICHARD BLUMBERG will be referred to as BLUMBERG.

Appellee THE BRUNER INSURANCE AGENCY will be referred to as
BRUNER.

Non-Party St. Paul Fire and Marine Insurance Company will bereferred to as
St. Paul.

The Record will be designated as R. The Record designations are from the
Record prepared for Case No. 98-01548. Thelower court prepared only one Record

for these two appeals.
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ARGUMENT

POINT |

THE DECISION OF THE FOURTH DISTRICT EXPRESSLY
AND DIRECTLY CONFLICTS WITH DECISIONS OF THIS
COURT AND DECISIONSOF OTHER DISTRICT COURTSOF
APPEAL

This Court has already determined that the decision of the Fourth District
expressly and directly conflicts with decisions of this Court and decisions of other
District Courts of Appeal when this Court granted discretionary review. BRUNER
fully addressed thisissue in its opposition to the Petitioner’ s Jurisdictional Brief.

The District Court’s opinion expressly and directly conflicts with Silvestrone

v. Edell, 721 So. 2d 1173 (Fla. 1998), Peat, Marwick, Mitchell & Co. v. Lane, 565 So.

2d 1323 (Fla. 1990), Kellermeyer v. Miller, 427 So. 2d 343 (Fla. 1st DCA 1983), and

Airport Sign Corp. v. Dade County, 400 So. 2d 828 (Fla. 3d DCA 1981). Thus,

discretionary review is necessary to insure uniformity in decisions by the District
Courtsof Appeal andtoinsurethat this Court’ sdecisionsarefollowed by the District
Courts of Appesl.

In Silvestrone, this Court held that a cause of action for legal negligence does
not accrue until there isafinal judgment finally adjudicating the underlying action

becausethereisonly potential harm as opposed to actual harm. AsthisCourt stated:
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"amal practice claimishypothetical and damages are speculative until theunderlying
action is concluded with an adverse outcometo the client." Inthismatter, until such
timeastherewasan adverse outcomeintheunderlying litigation rel ating to whether or
not there was insurance coverage, the claim against the insurance agent was
hypothetical and damageswere speculative. Accordingly, the District Court’ sdecision
directly conflicts with Silvestrone.

In Peat, Marwick this Court held that a cause of action for negligence does not

accrue under Floridalaw evenif the last element -- damages -- has occurred, unless
and until the plaintiff knew or should have known that he had been damaged. InPeat,
Marwick, this Court held that an action against an accountant for mal practice did not
accrueuntil all their appealsin thetax court were exhausted. Id. at 1326. Thus, there
isacritical difference under Floridalaw between discovery of potential damage and
discovery of actual damage. InKdlermeyer, theFirst Digtrict explained that a cause
of action "does not accrue until the last element constituting the cause of action

occurs. . ." 427 So. 2d at 345; seedso Town of Miami Springsv. Lawrence, 102 So.

2d 143, 145 (Fla. 1958) (“the statute does not begin to run until actual harm is

inflicted"); Birnholz v. Blake, 399 So. 2d 375, 377 (Fla. 3d DCA 1981) ("It issettled
that the essential elementsof acause of action accruewhen thelast element necessary

to constitute the cause of action occurs.")
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In Airport Sign Corp., the Third District held: "Until damages are actually

incurred, aparty cannot state a cause of action and the statute of limitations does not
begintorun." Although the Defendant’ sact of negligence occurredin 1973, Plaintiff
was not damaged until 1978 when a contract was terminated due to the Defendant’ s
negligence. Until such time as the Plaintiff was damaged by a termination of the
contract, the negligence claim did not accrue.

Had BLUMBERG not suffered a loss, there would not have been a claim
against BRUNER even though he failed to obtain the proper insurance policy. Had
St. Paul timely paid the claim, BLUMBERG would not have been able to assert a
negligence claim against BRUNER. Up until thetimethat there wasadetermination
that the St. Paul policy did not provide coverage, there was merely the potential for
damages. Accordingly, theDistrict Court’ sdecisiondirectly conflictswith Slvestrone,

Peat, Marwick, Kellermeyer, and Airport Sign Corp.

2943-3800 275858.1 3



POINT II

THE STATUTE OF LIMITATIONSDID NOT BEGIN TO RUN
UNTIL BLUMBERG'S BREACH OF CONTRACT CLAIM
AGAINST THE INSURANCE COMPANY WASDISMISSED.

BLUMBERG wasnot ableto bring an action against BRUNER until therewas
a determination that the insurance policy did not provide coverage. BRUNER

incorrectly bases its position on Russell v. Furman, 629 So. 2d 297 (Fla. 4th DCA

1993), which isinapplicable to the factual situation that occurred herein.

Russdll involved amatter inwhichtherewasaclear gap ininsurance coverage.
The court found that the plaintiff could have alternatively pled the existence of agap
In insurance while simultaneously bringing an action against the insurance agent for
negligence. SinceRussall was decided in 1993, the court did not have the benefit of
this Court’s Silvestrone decision which establishes that a cause of action for
negligence does not accrue until such time as there is a final adjudication that
establishes damages. Thus, Silvestrone clearly overrulesthe decisionin Russall. In

addition, in Russdll, the court distinguished Durbin Paper Stock Co. v. Watson-David

Ins. Co., 167 So. 2d 34 (Fla. 3d DCA 1964).

In Durbin Paper, theissueinvolved an agent'sfailureto obtaininsurance. When

adirected verdict was entered finding that the agent's actions bound the insurance
company, a directed verdict was properly granted on the agent's behalf because:
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"Neither the court nor thejury could find that acontract of insuranceexisted and at the
same timefind that the agent had been negligent in failing to obtain insurance. You
cannot recover fromamanfor failingto performan act, and similarly, reap the benefits
for the performance of that act." Id. at 36 (emphasisin original).

In the St. Paul action, in January, 1993, St. Paul filed a Motion for Final
Summary Judgment claiming that although BLUMBERG maintained insuranceonthe
5200 Property, since BLUMBERG moved to adifferent property, the 5200 Property
wasno longer the"residence premises' and therewasthereforeno coverage. (See St.
Paul's Motionfor Final Summary Judgment attached heretoat App. A)*. St. Paul also
sought summary judgment claiming that the property at issue was business property
and subject to an exclusion under the same St. Paul policy (App. A at 8-9).

In oppositionto St. Paul'sMotion for Final Summary Judgment, BLUMBERG
served an extensive Memorandum of Law which addressed the coverage issues.
(App. B.). BLUMBERG alsofiled the Affidavit of CRAIG BRUNER. (App.C) On
or about March 18, 1993, the court in the St. Paul action denied St. Paul'sMotion for
Final Summary Judgment. (App. D). During trial in the St. Paul action, the policy

Issues were again addressed and BLUMBERG filed an extensive Memorandum of

The trial court took judicial notice of the entire court file in the St. Paul matter when entering
summary judgment. For this Court's convenience, certain relevant documents are attached
hereto.
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Law. (App. E). Thus, the issues in the St. Paul matter were not as simple as
BRUNER would have this Court believe. The issue of whether or not the 5200
Property was the "residence premises’ for purposes of the St. Paul policy was not
readily apparent becausethe St. Paul policy had beenineffect for years. BLUMBERG
paid premiumsfor the St. Paul policy and the policy wasrenewed after BLUMBERG
moved away from the 5200 Property. Therefore, it was BLUMBERG's position,
which BRUNER agreed with, that the 5200 Property had to be the "residence
premises’ because the policy did not insure any other premises. This issue is not
analogous to the obvious gap in coverage that occurred in Russell.

In Russall, the court found that there was a distinction with a substantial

differencewheretheclient wasbeing advised in Peat, Marwick, but that theinsurance

agent was not representing the insured in Russell. In this case, the record
demonstratesthat BRUNER not only took the position that he had procured coverage
for BLUMBERG, but he also took an active role in assisting BLUMBERG and
advising BLUMBERG regarding his belief that he had procured coverage for
BLUMBERG. BRUNER testified in his deposition, which was used at trial, that he
had procured the proper insurance for BLUMBERG and that the loss at issue in the
St. Paul action was covered under the St. Paul policy. Accordingly, Silvestrone and

Peat, Marwick should be applied in this matter and it is clear that the statute of
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l[imitations did not accrue until such time as a determination was made that the
insurance policy at issue did not provide coverage.

BRUNER erroneously attempts to distinguish Silvestrone and Peat, Marwick

on the basis that these cases involved professional malpractice. In Silvestrone and

Peat, Marwick, this Court clarified thelong-standing principal under Floridalaw that

a cause of action for negligence does not accrue until actual damages are incurred.
Until suchtimeastherewasafinal judgment in Silvestrone, therewasapossibility that
the attorneys’ mal practice would not have caused damage. Until such time asthere

was afinal determination by the tax court in Peat, Marwick, there wasthe possibility

that the accountant’s advice was correct. This Court clarified that damages in
negligence cases does not occur when thereis potential harm, but only when thereis
actual harm. This principleis not based upon the fact that the claims in Silvestrone

and Peat, Marwick were malpractice claims against lawyers and accountants,

respectively. Theprinciple caneasily beappliedinasituation such astheoneinthis
matter where an insurance agent is negligent in procuring an insurance policy.
When thetrial courtsof thisstate determinethe statute of limitationsissue, this
Court hasprovided abright linerulefor such adetermination. Thereisno reasonwhy
thisbright linerule should only apply in casesof professional malpractice. Thebright

linerulewas not established because the professional s continued to provide adviceto
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their clients, but was established so that there would be an easy way to determinate
when damages were actually incurred. It would beinconsistent if atrial court had a
bright line rule in a professional malpractice case which provides that the statute of
limitationsdoesnot beginto run until afinal judgment or finial determinationismade,
but in the context of insurance agent negligence the court cannot apply such abright
linerule but would need to make adetermination asto when theinsured became aware
that there may have been negligenceby theinsuranceagent. Thisisprecisely what this
Courtrgectedin Slvestrone. Applyingabright lineruleintheinsuranceagent context

Issimple to apply and consistent with this Court’ s holdingsin Silvestrone and Pest,

Marwick.

Inrecently applyingthebright lineruleset forthin Slvestrone, the Third District
reversed asummary judgment wherethetrial court failed to utilizethe date of adenial
of certiorari review by this Court as the date of when the statute of limitations began

to accrue. Watkinsv. Gilbride, Heller & Brown, P.A., 2000 WL 256327 (Fla. 3rd

DCA March 8, 2000). Inaconcurring opinion, Justice Sorondo summarized why the
bright line rule isinherently fair. The concurring opinion is applicable in this case
relating to insurance agent negligence. As stated:

This case presents an additional, compelling reason which

supportsthe majority’ sdecision. The plaintiff inthe present caseisthe
allegedly aggrieved clientinthislegal malpracticeaction. Theclientwas
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unsuccessful in this Court in the case wherein he now claims his
attorneys were negligent at thetrial level. Hisdecisionto seek review in
the Florida Supreme Court, in an effort to review this Court’ s decision
could only inure to the benefit of those attorneys. Had the client been
successful in the Supreme Court, those attorneys might have been off
the hook. . . .

Id. (emphasis added). BLUMBERG's action against St. Paul and his effort to
establish that there was insurance coverage could only inure to the benefit of his
insurance agent, BRUNER. Had BLUMBERG been successful in establishing
Insurance coverage, BRUNER might have been off thehook. SinceBLUMBERG was
unsuccessful, the cause of actionfor negligenceagainst BRUNER did not accrueuntil
such time as there was a determination that there was no coverage.

POINT I11

BLUMBERG WAS NOT JUDICIALLY ESTOPPED FROM
ASSERTING A CLAIM AGAINST BRUNER.

There was never a determination that there was an insurance policy in effect
providing coverage for BLUMBERG's claim. BRUNER's argument with regard to
judicial estoppel demonstratesthat thetrial court erred in granting summary judgment
on not only thejudicial estoppel argument, but also on the statute of limitationsissue.
In arguing that the statute of limitations bars this action, BRUNER asserts that the
cause of action accrued when the insurance company denied coverage and

BLUMBERG should haveinstituted an action against BRUNER withinfour (4) years
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of that date. Inarguing that BLUMBERG isjudicially estopped from bringing this
action, BRUNER argues that BLUMBERG has taken completely inconsistent
positionswhich provide him with an unfair advantage. BLUMBERG'spositionsare

entirely consistent and judicial estoppel does not bar BLUMBERG's claims.

BLUMBERG did not maintain a position in the original litigation which is
inconsistent from the position he has maintained herein and BRUNER has not
demonstrated that he was prejudiced in any way by BLUMBERG's position in the
prior action. In order to maintain that BLUMBERG is estopped from bringing this
action, BRUNER is required to establish that BLUMBERG has maintained
inconsistent positions and that BRUNER has been prejudiced by the foregoing.

Dimino v. Faring, 572 So. 2d 552 (Fla. 4th DCA 1990); Pam Beach Co. v. Pam

Beach Estates, 148 So. 544 (Fla. 1933); Lambert v. Nationwide Mut. Fire Ins. Co.,

456 So. 2d 517 (Fla. 1st DCA 1984); Grauer v. Occidental Life Ins. Co., 366 So. 2d

583 (Fla. 1st DCA 1978).

BLUMBERG did not prevail onthe question of coverageinthe St. Paul action.
Thetrial court entered adirected verdict against BLUMBERG finding that there was
no coverageunder theinsurancepolicy. BLUMBERG wasthenfaced withtheheavy

burden of establishing by clear and convincing evidence that the doctrine of
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promissory estoppel applied and that, based upon St. Paul's actions, it would have

been inequitable for BLUMBERG to not receive anything for hisloss. Crown Life

Ins. Co. v. McBride, 517 So. 2d 660 (Fla. 1987); Emanuel v. United States Fidelity

and Guaranty, Co., 583 So. 2d 1092 (Fla. 3d DCA 1991). A finding by ajury that

BLUMBERG established by clear and convincing evidencethat promissory estoppel
should apply does not mean that BLUMBERG successfully maintained a claim for
coverage.

Dueto BRUNER's negligence, theinsurance policy did not provide coverage.
If theinsurance policy had provided coverage, BLUMBERG would have merely had
to demonstrate the amount of his damages by a preponderance of the evidence.
Instead, BLUMBERG was faced with the heavy burden of establishing that the
Insurance company’s actions were inequitable and was required to establish the
amount of hisdamagesby clear and convincing evidence. BLUMBERG' spromissory
estoppel action was based upon the insurance company’ s inequitable conduct. The
promissory estoppel action was not based upon BRUNER's inequitable conduct.
Thus, BRUNER's assertion that BLUMBERG prevailed on the insurance coverage
guestion is entirely misplaced.

BRUNER's equitableargument isentirely misplaced. BLUMBERG'sclaimin

the St. Paul action wasfor in excess of $100,000.00. BRUNER asserted, under oath,
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inthe St. Paul action that he procured theinsurance policy and that it was hisposition
that the St. Paul policy provided coverage. Due to the lengthy litigation process, in
1996, ailmost five (5) years after the loss, thetrial court directed averdict in favor of
St. Paul finding that the insurance policy BRUNER had procured did not provide
coverage for the loss at issue because BLUMBERG no longer resided at the 5200
Property. BLUMBERG then was faced with the heavy burden of establishing a
promissory estoppel claim by clear and convincing evidence. BLUMBERG partially
prevailed on his promissory estoppel claim.

Had BRUNER procured the proper policy or advised BLUMBERG that the St.
Paul policy did not provide coverageafter BLUMBERG moved, not only would there
have been no litigation regarding the coverage issue, but BLUMBERG would have
been compensated for his loss. BLUMBERG expended considerable funds in
litigating against St. Paul and was not fully compensated for his loss. Because
BLUMBERG wasunableto prove by clear and convincing evidencethefull extent of
his damages, the verdict was insufficient to defeat St. Paul's previous offer of
judgment. Accordingly, BLUMBERG was forced to resolve those issues with St.
Paul by dismissing his promissory estoppel claim, a judgment was entered against

BLUMBERG, and he received nothing.
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Theequitiesinvolved establish that BRUNER wasnegligentinfailing to comply
with a specific request to have specific property covered by an insurance policy.
Having failed to do his job and having caused BLUMBERG to incur extensive
attorneys feesin litigating the coverage issue, BRUNER cannot now claim that the
equitiesarein hisfavor. The St. Paul litigation and this litigation were the result of
BRUNER's negligence. BLUMBERG's position has been entirely consistent
throughout both matters. BLUMBERG, inreliance upon BRUNER, maintained that
there wasinsurance coverage. When the court inthe St. Paul action determined that
there was no coverage, it then, and only then, became obvious that the loss was
caused by BRUNER's negligence. The equities establish that the party who suffered
substantial losses because of BRUNER's negligence must not be estopped from
assertinganegligenceclaimasamatter of law. Atworst, theestoppel issueisafactual
Issue that must be decided by ajury.

CONCLUSION

Based on the foregoing, the Fourth District's decison which affirms the
summary judgment entered against BLUMBERG based on the statute of limitations
should be reversed, the trial court's finding that the Doctrine of Judicial Estoppel
barred BLUMBERG's negligence claim should also be reversed, and BLUMBERG

should be allowed to proceed to trial on his negligence claim against BRUNER.
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