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PRELI M NARY STATEMENT

Petitioner, the State of Florida, the Appellee in the First
District Court of Appeal and the prosecuting authority in the
trial court, will be referenced in this brief as Petitioner, the
prosecution, or the State. Respondent, Paul W Kirby, the
Appellant in the First District Court of Appeal and the defendant
inthe trial court, will be referenced in this brief as
Respondent or his proper nane.

The record on appeal consists of two volunes, the record [R]
and the Transcript of proceedings [T] which will be referenced
accordingly, followed by the appropriate page nunber.

Al'l enphasis through bold lettering is supplied unless the

contrary is indicated.

CERTI FI CATE OF FONT AND TYPE Sl ZE

Counsel certifies that this brief was typed using Courier New

12.



STATEMENT OF THE CASE AND FACTS

Respondent was found guilty by a jury of felony driving under
the influence on Decenber 2, 1997. [T 163]. At sentencing on 7
January 1998, the state presented certified driving record
showi ng that he had three prior DU convictions. (T-187).

Respondent chal | enged one of those predicate offenses and
signed an affidavit, prepared and presented by his defense
counsel, stating that respondent had been arrested in July, 1982
for Driving Under the Influence of Al cohol; that under 8§ 316.193
Fla. Stat. [year omtted], the offense was puni shable by nore
than six nonth’s inprisonment; that he was indigent at the tine
and was not appoi nted counsel; and that he had not waived his
right to counsel. (R-42-43). The date of the conviction and
sentence for the prior offense at issue are not in the affidavit.
(R-42-43). Despite that respondent admtted that he had not
actually been sentenced to serve any jail tine for the chall enged
prior, [T 172], he clained that this of fense was not a proper

predi cate pursuant to State v. Beach, 592 So.2d 237, (Fla. 1992).

The state in turn challenged the affidavit by cross exam ning
respondent on the validity of the assertions in the affidavit and

M. Kirby, who was the judge that day?

| don’t remenber.

You don’t renenber who was the judge? How many people were
in the courtroomthat day?

| don’t remenber.

You don’t know that either. Do you renenber which

court house or courtroomit was?

No.
Ckay. Do you renenber what county it was in?
Leon.

>O0>» O» O>PO



Q Leon County. But you don't renmenber what courthouse it was

or anyt hing? Do you renenber any specifics whatsoever of the
day you entered your plea?

A No.

Q Ckay. Do you renenber entering a plea in 1971 for a DU ?

A Yes.

Q Ckay And you had counsel at that tine?

A

Q Ybu didn’t have counsel at that tine?

A No.

Q Ckay. And in 1988, do you renenber entering a plea for a
DUl ?

A Yes.

Q And at that time, did you bring up the fact that you had
not had counsel in your prior DU in 1982.

A | didn’t know | needed to.

Q Ckay. You were aware, however -- you received jail tinme
in 1988; is that correct?

A Ri ght .

Q And you had a lawer in 1988; is that correct?

A Yes.

(T- 184-185).

The trial court also questioned the respondent about the
ci rcunst ances surrounding his 1982 prior DU conviction:

Q .M. Kirby, do you recall whether or not the judge
advi sed you that you would not be subjected to jail time in 1982?

A (Shaki ng head.)

Q You don’t recall anything of back then, do you?

A | don’t renenber too well. That was a long tine ago.
Q You don’t renenber anything back then?

A Yes, | renenber sone.

Q What do you renenber?

A | renmenber | went to court.

(T-186).

The trial court concluded that respondent “doesn’t renenber
anyt hing that happened that day.” (T-187) On that basis, the
court denied the defense notion to correct the score sheet by
excluding the 1982 DU conviction as a neans of enhancing the

present DU conviction to a third degree felony. (T-187).



The First District Court of Appeals reversed the fel ony

conviction on the authority of State v. Beach and directed the

| ower court to reduce the felony to a m sdeneanor conviction.

The court found that respondent had fulfilled the requirenents

| aid down in Beach because he had filed a notion and an affidavit
avowi ng that he had been convicted of a prior DU which had been
puni shabl e by nore six nonths of inprisonnent; that he had been
indigent at the tine; and that he did not waive his right to
counsel. The district court recognized that its application of
Beach was inconsistent wwth the subsequent United States Suprene

Court decision in Nichols v. United States, 511 U. S. 738 (1994),

whi ch held that a sentencing court may consider a defendant’s
previ ous uncounsel ed m sdeneanor conviction in enhancing a
subsequent offense so long as the previ ous uncounsel ed

m sdeneanor conviction did not result in a sentence of

i nprisonnment. Accordingly, the First District Court _Kirby v.
State, 98-778 (Fla. 1st DCA August 17, 1999), certified the
follow ng question to this Honorable Court:

DOES STATE V. BEACH, 592 So.2d 237 (Fla.1992), ARTICLE
I, S 16 OF THE FLORI DA CONSTI TUTI ON, SECTI ON 27. 51,
FLORI DA STATUTES (1997), FLORI DA RULE OF CRI M NAL
PROCEDURE 3. 111, OR ANY COMBI NATI ON THEREOF PRECLUDE
USI NG UNCOUNSELED CONVI CTI ONS AS PREDI CATES FOR A
FELONY CONVI CTI ON EVEN THOUGH THE UNCOUNSELED
CONVI CTI ONS DI D NOT RESULT I N | NCARCERATI ON AT THE

TI ME?




SUMVARY OF ARGUNVENT

| SSUE 1.

The district court msapplied this Court’s decision in
Beach to the facts of the instant case. It is true that the
respondent’s affidavit and notion net the threshold requirenent
of Beach and shifted the burden to the state to respond to the
claim However, an out-of-court affidavit prepared with the
assi stance of counsel does not end the exam nation. The state’s
cross examnation, and the trial court’s clarifying questions,
reveal ed that respondent did not in fact renenber the facts of
the 1982 conviction as set out in his affidavit concerning his
pl ea, the advice of the judge concerning sentence, if any, and
whet her he had waived his right to counsel. Mreover, it was
uncontroverted that respondent was not in fact sentenced to jail
for the challenged DU and was not, as a matter of well-settled
law, entitled to the assistance of appointed counsel on the 1982
conviction. This is strong evidence that the conviction was
obtai ned consistent with all constitutional requirenments which
respondent did not overcone.

Beach prescribes the procedures and burdens of proof for
determ ning whether a challenged prior offense is a proper
predi cate but it does not hold that a nere affidavit placing the
facts at issue also conclusively resolves the factual question
when t he defendant/affiant abandons, or is unable to support, the
substance of the affidavit when cross exam ned at the hearing on

the notion. Wien that hearing, as here, conclusively shows that
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there was not a right to counsel in the chall enged (1982)

predi cate offense, it is absurd to hold, as the district court
did, that Beach requires that the conpletely proper predicate
of fense, for which there was no right to counsel, be discarded
because it was, arguendo, uncounsel ed.

| ssue Il1. The certified question should be answered no. The
United States Supreme Court’s decision in Nichols, which

expressly overruled Baldasar v. Illinois, reinforces the state’s

position on |Issue | above because it is precisely on point.
However, with or without Ni chols, there is no rational reason to
di sall ow a predicate conviction for which there was no right to

counsel on the ground that the conviction was uncounsel ed.



ARGUMENT
| SSUE |
DD THE DI STRICT COURT M SAPPLY THI S COURT’ S

DECI SI ON I N STATE V. BEACH TO THE FACTS OF THE
| NSTANT CASE?

The First District Court of Appeals reversed respondent’s

felony DU conviction on the authority of State v. Beach, 592 So.

2d 237 (Fla.1992), and directed the |ower court to reduce the
felony to a m sdeneanor DU conviction. The court found that
respondent had conclusively nmet his burden of proof by fulfilling
the three-prong test laid down in Beach because he had filed a
notion and an affidavit avowi ng that he had been convicted of a
prior DU which had been puni shable by nore than six nonths of
i nprisonnent; that he had been indigent at the tine; and that he
had not waived his right to counsel. The |ower court’s decision
shoul d be di sapproved because the district court msapplied this
Court’s decision in Beach to the facts of the instant case.
Beach prescribes the procedures and burdens of proof for

determ ning whether a challenged prior offense is a proper
predicate. This Court reaffirnmed that the defendant bears the
initial burden of proof and that in the absence of certified
court records, a defendant may neet that initial burden by
asserting under oath that:

(1) the offense invol ved was puni shable by nore than

si x nmonths' of inprisonnent or that the defendant was

actually subjected to a termof inprisonment; (2) that

t he defendant was indigent and thus, entitled to

court - appoi nted counsel; (3) counsel was not appoi nted;

and (4) the right to counsel was not waived. If the

def endant sets forth these facts under oath, the burden

-7-



shifts to the State to show either that counsel was
provided or the right to counsel was validly waived.

Beach, 592 So.2d at 239.

Beach hol ds that once the defendant’s initial burden of
pl acing the claimat issue is nmet, the burden then shifts to the
State to refute the claim Nothing in the decision holds or even
hints that an untested affidavit placing the predicate facts at
i ssue al so conclusively resolves the factual questions.

In the instant case, it was uncontroverted that respondent was
not in fact sentenced to jail for the challenged DU, a strong
i ndi cator that there was no constitutional right to counsel.
Further, based on the cross exam nation of respondent concerning
the plea and its terns, it is apparent that respondent did not
recal | what happened at the plea hearing, did not know if he had
been advised of his right to counsel, did not know whether he had
wai ved his right to counsel, and did not know whether the trial
court had stated that no prison or jail sentence would be
i nposed. Thus, the affidavit was conclusively refuted out of the
mout h of the affiant/defendant hinself and the state had fully
met its burden.

The state’s cross examnation, and the trial court’s
clarifying questions, fully support the state’ s position.
M. Kirby, who was the judge that day?
| don’t renenber.
You don’t renenber who was the judge? How many people were
in the courtroomthat day?
| don’t renenber.

You don’t know that either. Do you renenber which
courthouse or courtroomit was?

O> O> O>0

No.
Ckay. Do you renenber what county it was in?

-8-



A Leon.

Q Leon County. But you don’t renenber what courthouse it was

or anyt hing? Do you renenber any specifics whatsoever of the
day you entered your plea?

A No.

Q Ckay. Do you renenber entering a plea in 1971 for a DU ?

A Yes.

Q Ckay And you had counsel at that tine?

A

Q Ybu didn’t have counsel at that tine?

A

Q Ckay. And in 1988, do you renenber entering a plea for a
DUl ?

A Yes.

Q And at that time, did you bring up the fact that you had
not had counsel in your prior DU in 1982.

A | didn’t know | needed to.

Q Ckay. You were aware, however -- you received jail tinme
in 1988; is that correct?

A Ri ght .

Q And you had a lawer in 1988; is that correct?

A Yes.

(T-184-185). The trial court al so questioned the respondent
about the circunmstances surrounding his prior DU conviction
referred to in the affidavit:

..M. Kirby, do you recall whether or not the judge
advi sed you that you would not be subjected to jail time in 1982?

What do you renenber?
| remenmber | went to court.

A (Shaki ng head.)

Q You don’t recall anything of back then, do you?

A | don’t renenber too well. That was a long tine ago.
Q You don’t renenber anything back then?

A Yes, | renenber sone.

Q

A

(T-186). The trial court concluded that respondent’s avernents,
evinced in his affidavit, had been effectively inpeached, because
def endant “doesn’t renenber anything that happened that day.”
(T-187). On that basis, the trial court denied the defense
nmotion to correct the score sheet. (T-187).

In summary, it is uncontroverted that respondent was not in
fact sentenced to jail for the challenged m sdeneanor DU and was

-9-



not, as a matter of well-settled law, entitled to the assi stance

of appoi nted counsel on the 1982 conviction. See N chols v.

United States, 511 U. S. 738 (1994), infra. Mreover, given the

fact that respondent/defendant admtted on cross exam nation that
he sinply did not know what happened at the 1982 plea hearing, it
is obvious that he did not, in the end, neet the threshold tests
of Beach. Wen the hearing, as here, conclusively shows that
there was not a right to counsel in the chall enged (1982)
predi cate offense, it is absurd to hold, as the district court
did, that Beach requires that the conpletely proper predicate
of fense, for which there was no right to counsel, be discarded
because a defendant’s abandoned and unsupported affidavit clainmed
it was, arguendo, uncounsel ed.

Because the First District Court m sapplied the holding in
Beach to the facts of this case, that decision should be quashed

and the felony DU conviction affirned.

-10 -



| SSUE 1 |

CERTI FI ED QUESTI ON: DCES STATE V. BEACH, 592 So.2d 237
(Fla.1992), ARTICLE I, S 16 OF THE FLORI DA

CONSTI TUTI ON, SECTION 27.51, FLORI DA STATUTES (1997),
FLORI DA RULE OF CRIM NAL PROCEDURE 3. 111, OR ANY

COMBI NATI ON THERECF PRECLUDE USI NG UNCOUNSELED
CONVI CTI ONS AS PREDI CATES FOR A FELONY CONVI CTI ON EVEN
THOUGH THE UNCOUNSELED CONVI CTI ONS DI D NOT RESULT I N

| NCARCERATI ON AT THE TI ME?

The First District Court recognized that its application of
Beach was inconsistent with the subsequent United States Suprene

Court decision in Nichols v. United States, 511 U. S. 738 (1994),

whi ch held that a sentencing court may consider a defendant’s
previ ous uncounsel ed m sdenmeanor DUl conviction in enhancing a
subsequent offense so long as the previ ous uncounsel ed

m sdeneanor conviction did not result in a sentence of

i nprisonnment. Accordingly, the First District Court _Kirby v.
State, 98-778 (Fla. 1st DCA August 17, 1999), certified the
follow ng question to this Honorable Court:

DOES STATE V. BEACH, 592 So.2d 237 (Fla.1992), ARTICLE
|, S 16 OF THE FLORI DA CONSTI TUTI ON, SECTI ON 27. 51,
FLORI DA STATUTES (1997), FLORI DA RULE OF CRI M NAL
PROCEDURE 3. 111, OR ANY COMBI NATI ON THEREOF PRECLUDE
USI NG UNCOUNSELED CONVI CTI ONS AS PREDI CATES FOR A
FELONY CONVI CTI ON EVEN THOUGH THE UNCOUNSELED
CONVI CTI ONS DI D NOT RESULT I N | NCARCERATI ON AT THE

TI ME?

Art. 1, 8 16 of the Florida Constitution states in pertinent
part:
§ 16. Rights of accused and of victinms
(a) In all crimnal prosecutions the accused shall,
upon demand, be informed of the nature and cause of the
accusation, and shall be furnished a copy of the
charges, and shall have the right to have conpul sory
process for witnesses, to confront at trial adverse

- 11 -



W t nesses, to be heard in person, by counsel or both,
and to have a speedy and public trial by inpartial jury
in the county where the crine was conmtted. |If the
county is not known, the indictnment or information may
charge venue in two or nore counties conjunctively and
proof that the crine was commtted in that area shal
be sufficient; but before pleading the accused may

el ect in which of those counties the trial will take
pl ace. Venue for prosecution of crinmes conmtted
beyond t he boundaries of the state shall be fixed by

I aw.

8§ 27.51 Fla. States (1997), which deals with the duties of public
defenders, states in pertinent part:

(1) The public defender shall represent, wthout
addi tional conpensation, any person who is determ ned
by the court to be indigent as provided in s. 27.52 and
who i s:

(a) Under arrest for, or is charged with, a felony;

(b) Under arrest for, or is charged with, a
m sdeneanor, a violation of chapter 316 which is
puni shabl e by inprisonnent, crimnal contenpt, or a
violation of a nunicipal or county ordinance in the
county court, unless the court, prior to trial, files
in the cause an order of no inprisonnment which states
that the defendant will not be inprisoned if he or she
IS convi ct ed;

Florida Rule of Crimnal Procedure 3.111 states in pertinent
part:
Rul e 3.111. Providing Counsel to Indigents
(a) When Counsel Provided. A person entitled to
appoi nt nent of counsel as provided herein shall have
counsel appoi nted when the person is formally charged
with an of fense, or as soon as feasible after custodial
restraint, or at the first appearance before a
comm tting nmagi strate, whichever occurs earliest.
(b) Cases Applicable.
(1) Counsel shall be provided to indigent persons in

all prosecutions for offenses puni shabl e by
i nprisonnment (or by incarceration in a juvenile

-12 -



corrections institution) including appeals fromthe
conviction thereof. Counsel does not have to be
provided to an indigent person in a prosecution for a
m sdeneanor or violation of a nunicipal ordinance if
the judge, prior to trial, files in the cause a
statenment in witing that the defendant will not be

i nprisoned if convicted.

(2) Counsel may be provided to indigent persons in
all proceedings arising fromthe initiation of a
crimnal action against a defendant, including
post convi cti on proceedi ngs and appeal s therefrom
extradition proceedi ngs, nental conpetency proceedi ngs,
and ot her proceedings that are adversary in nature,
regardl ess of the designation of the court in which
they occur or the classification of the proceedi ngs as
civil or crimnal.

(3) Counsel may be provided to a partially indigent
person on request provided that the person shall defray
that portion of the cost of such representation and the
reasonabl e costs of investigation as he or she is able
wi t hout substantial hardship to the person or the
person's famly, as directed by the court.

(4) "Indigent" as used herein shall nmean a person
who is unable to pay for the services of an attorney,
i ncludi ng costs of investigation, wthout substantial
hardship to the person or the person's famly;
"partially indigent" as used herein shall nmean a person
unable to pay nore than a portion of the fee charged by
an attorney, including costs of investigation, wthout
substantial hardship to the person or the person's
famly.

None of these provisions of Florida |aw are inconsistent with
the decision in N chols. Indigent defendants in this state, as in

the pivotal Scott v. Illinois, 440 U S. 367, 99 S. C. 1158, 59

L. Ed. 2d 383 (1979), infra, are not entitled to the appoi ntnent of
counsel on m sdeneanor charges when no jail time is being sought
or inposed as in the 1982 conviction at issue here. Therefore,
there is no | egal bar preventing the adoption of federal
precedent in this matter, especially since the previous hol dings
of this Court regarding the right to counsel issue and valid

-13-



predi cate of fenses have incorporated the federal rulings based on
their respective rational es.

Most persuasive is the fact that, in Beach, upon which the
| ower court based its ruling, this Court relied on federal law in
meking its determ nation

The United States Suprene Court has also ruled that an
i ndi gent defendant cannot be inprisoned for any offense
unl ess the defendant either is represented by counsel

or knowingly and intelligently waives the right to
counsel. See Scott v. Illinois, 440 U. S. 367, 99 S. C
1158, 59 L.Ed.2d 383 (1979); Argersinger v. Hamin, 407
US 25 92 S.C. 2006, 32 L.Ed.2d 530 (1972). The
United States Suprenme Court further defined the right
to counsel in Baldasar v. Illinois, 446 U S. 222, 100
S.C. 1585, 64 L.Ed.2d 169 (1980). In Baldasar, the
Court addressed the issue of whether a sentencing court
coul d use an earlier uncounseled conviction as a

predi cate to enhance a subsequent conviction. Justice
Bl ackmun's concurrence cast the deciding vote by
followng a bright line rule that a defendant is

entitled to counsel for any " 'nonpetty crim nal

of fense, that is, one punishable by nore than six

nmont hs' inprisonnent, ... or whenever the defendant is

convicted of an offense and is actually subjected to a

termof inprisonnment.' " 1d. at 229, 100 S.Ct. at 1589

(Blackmun, J., concurring) (citations omtted) (quoting
Scott v. Illinois, 440 U. S. 367, 389-390, 99 S. C

1158, 1170, 59 L.Ed.2d 383 (1979) (Blacknun, J.,

di ssenting)). Accordingly, Justice Blacknmun voted to
prohi bit enhancenent of Bal dasar's sentence because his
prior uncounsel ed conviction was puni shable by nore
than six nmonths' inprisonnment and thus invalid. 1d. 446
U S at 230, 100 S.Ct. at 1589.

State v. Beach, 592 So.2d 237, 239 (Fla. 1992).

The district court below held that even though respondent had
not actually been sentenced to jail for the predicate offense, it
was not a valid predicate because he could have been sentenced to
jail tinme and because he had produced an affidavit avowing to the
four factors laid down in Beach. That reasoning, which the state
mai ntai ns was i naccurately attributed to Beach, reflects the

-14 -



faulty rationale in Justice Blacknmun’s concurring opinion in
Bal dasar which was expressly overruled by the United States

Suprene Court in Nichols v. U S., 511 U S 738, 114 S. . 1921.

Bal dasar consi sted of one per curiam opinion, providing no
rational e; and three separate concurring opinions and a dissent.
As a result, the federal courts based subsequent decisions on

Bal dasar on differing concurring opinions. State courts foll owed
suit. Thus, the N chols court recognized that “[t] he degree of
confusion follow ng a splintered decision such as Baldasar is
itself a reason for reexam ning that decision.” [d. at 1927

The N chols Court renewed its adherence to Scott v. Illinois, 440

U S 367, 99 S.Ct. 1158, 59 L.Ed.2d 383 (1979) which held that
the Sixth Amendnent right to counsel did not attach where no
i nprisonment was actually inposed and overrul ed Bal dasar, and al
of its concurrences.

The Nichols court went on to adopt the rationale revealed in
Justice Powel |’ s dissent in Bal dasar

[We] agree with the dissent in Baldasar that a | ogical
consequence of the holding is that an uncounsel ed
conviction valid under Scott may be relied [511 U S
747] upon to enhance the sentence for a subsequent

of fense, even though that sentence entails

i npri sonment. Enhancenent statutes, whether in the
nature of crimnal history provisions such as those
contained in the Sentencing Cuidelines, or recidivist
statutes that are commonplace in state crimnal |aws,
do not change the penalty inposed for the earlier
conviction. As pointed out in the dissenting opinion in
Bal dasar, "[t]his Court consistently has sustained
repeat-offender | aws as penalizing only the | ast

of fense commtted by the defendant. E.qg., More v.

M ssouri, 159 U S. 673, 677 [16 S.Ct. 179, 181, 40

L. Ed. 301] (1895); Oyler v. Boles, 368 U S. 448, 451
[82 S.Ct. 501, 503, 7 L.Ed.2d 446] (1962)." 446 U.S.,
at 232, 100 S.Ct., at 1590.
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Ni chols at 1927. The court stressed that sentencing courts are
given great discretion in considering enhancenent factors,
rangi ng from evidence that need only be proven by a preponderance
of the evidence to that which nust be proven beyond a reasonabl e
doubt :

Rel i ance on such a conviction is also consistent with
the traditional understanding of the sentencing
process, which we have often recogni zed as |ess
exacting than the process of establishing guilt. As a
general proposition, a sentencing judge "may
appropriately conduct an inquiry broad in scope,
largely unlimted either as to the kind of information
he may consider, or the source fromwhich it may cone."
United States v. Tucker, 404 U.S. 443, 446, 92 S. Ct
589, 591, 30 L.Ed.2d 592 (1972). "Traditionally,

sent enci ng judges have considered a w de variety of
factors in addition to evidence bearing on guilt in
determ ni ng what sentence to inpose on a convicted
defendant." Wsconsin v. Mtchell, 508 U S. 476, 485,
113 S. . 2194, 2199, 124 L.Ed.2d 436 (1993). One such
i nportant factor, as recognized by state recidivism
statutes and the crimnal history conponent of the
Sentencing GQuidelines, is a defendant's prior
convictions. Sentencing courts have not only taken into
consideration a defendant's prior convictions, but have
al so consi dered a defendant's past crim nal behavior,
even if no conviction resulted fromthat behavior. W
have upheld the constitutionality of considering such
previous conduct in Wllianms v. New York, 337 U S. 241,
69 S.Ct. 1079, 93 L.Ed. 1337 (1949). W have al so
uphel d the consideration of such conduct, in connection
with the offense presently charged, in McMIlan v.
Pennsyl vania, 477 U S. 79, 106 S.C. 2411, 91 L.Ed.2d
67 (1986). There we held that [511 U S. 748] the state
coul d consider, as a sentence enhancenent factor,

vi si bl e possession of a firearmduring the fel onies of
whi ch def endant was found guilty.

Thus, consistently with due process, petitioner in
t he present case coul d have been sentenced nore
severely based sinply on evidence of the underlying
conduct that gave rise to the previous DU offense. And
the state need prove such conduct only by a
preponderance of the evidence. [d., at 91, 106 S. Ct.
at 2418-2419. Surely, then, it nmust be constitutionally
perm ssible to consider a prior uncounsel ed m sdeneanor
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convi ction based on the sane conduct where that conduct
must be proved beyond a reasonabl e doubt.

Nichols v. U S., 511 U. S 738, 114 S.C. 1921, 1928(1994).

The state submts that this is sound | egal anal ysis which
shoul d be followed in Florida.

CONCLUSI ON

Petitioner state submts that the district court decision
bel ow shoul d be quashed, the certified question answered no, and

the felony DU conviction entered in the trial court affirned.
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Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

JAMES W ROCGERS
TALLAHASSEE BUREAU CHI EF,
CRI M NAL APPEALS

FLORI DA BAR NO. 325791

SHERRI TOLAR ROLLI SON
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO. 128635

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414-3300 Ext. 4576

COUNSEL FOR PETI TI ONER
[ AGO# L99-1-11729]

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing PETITIONER S INI TIAL BRIEF ON THE MERI TS has been
furnished by U S. Mail to Kathleen Stover, Esq., Assistant Public
Def ender, Leon County Courthouse, Suite 401, 301 South Mbnroe
Street, Tall ahassee, Florida 32301, this 8th day of October 1999.

Sherri Tolar Rollison
Attorney for the State of Florida
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I N THE SUPREME COURT OF FLORI DA

STATE OF FLORI DA,

Petiti oner, CASE NO 96, 428

V.

PAUL W KI RBY,

Respondent .

APPENDI X

United States Suprenme Court opinion dated June 6, 1994, N chols
v. United States, 511 U S. 738, 114 S. C. 1921 (1994)
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