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PRELI M NARY STATEMENT

Petitioner, the State of Florida, was the prosecution in the
trial court and Appellant in the Fourth District Court of
Appeal . Petitioner wll be referred to herein as “the
Petitioner” or the state”. Respondent, Stanley V. Huggins, was
the defendant in the trial court and Appellee in the Fourth
District Court of Appeal. He will be referred to as “the
Respondent ”.

CERTI FI CATE OF FONT Sl ZE

In accordance with the Florida Suprene Court Adm nistrative
Order, issued on July 13, 1998, and nodeled after Rule 28-2(d),
Rules of the United States Court of Appeals for the Eleventh
Crcuit, counsel petitioner hereby certifies that the instant
brief has been prepared with 12 point Courier New type, a font

that is not spaced proportionately.



STATEMENT OF THE CASE AND FACTS

The Respondent will rely on the statenents as stated in the
Statenent of the Case and Facts contained in the Petitioner’s

initial brief on the nerits.



SUMVARY OF THE ARGUMENT

This case involves interpretation of the Prison Releasee
Reof fender Act (PRR). The plain |anguage of PRR does not
include burglary of an wunoccupied dwelling as an enunerated
felony for which a defendant can be sentenced pursuant to PRR
If any anbiguity exists, the rules of statutory construction
require that the statute be strictly construed in favor of the
def endant . The district court opinion under review strictly
construed the statute and concluded PRR does not include
burgl ary of an unoccupi ed dwel | i ng.

Petitioner’s argunent is based in large part on construction
of the burglary statute rather than the statute under review.
Petitioner’s analysis is inapplicable because the burglary and
PRR statutes are witten differently. Addi tionally, Petitioner
has relied on an obsolete version of the burglary statute that
has no application to the case at bar.

This Court should affirm Respondent’s sentence. However,
if this court were to reverse, Respondent should be permtted to

w t hdraw hi s pl ea.



ARGUMENT

PO NT_ ON APPEAL

THE PRI SON RELEASEE RECFFENDER ACT PLAINLY
PROVIDES I T APPLIES TO BURGARES OCF
OCCUPI ED STRUCTURES OR DWELLI NGS. ASSUM NG
ARGUENDO THERE IS ANY QUESTION WHETHER
“ OCCUPI ED’ MODI FIES BOTH STRUCTURE  AND
DWELLI NG AND WHETHER UNOCCUPI ED DWELLI NGS
ARE ALSO INCLUDED IN THE STATUTE, THE RULE
OF LENITY REQU RES THE QUESTI ON BE RESOLVED
| N THE DEFENDANT' S FAVOR
A This case involves interpretation of the Prison

Rel easee Reoffender Act (PRR). Section 775.082(8) (a)l.q,
Florida Statutes (1997) defines a prison releasee reoffender as
one who conmts or attenpts to commt “Burglary of an occupied
structure or dwelling”.

The question before the court at bar is whether this statute
applies to one who commts a burglary of an unoccupi ed dwelling.

At bar, enploying the usual rules of statutory construction,
the lower court determned that the phrase “occupied structure
or dwelling” nust be strictly construed in favor of the defense.
Hence, it concluded, the state nust charge and prove that the
def endant burglarized an occupied dwelling before it can have

hi m sentenced under the PRR State v. Huqgins, 744 So.2d 1215

(Fla. 4th DCA 1999) (en banc).
The rules of statutory construction require penal statutes

to be strictly construed. State v. Canp, 596 So.2d 1055 (Fla.




1992); Perkins v. State, 576 So. 2d 1310 (Fla. 1991). Wen a
statute is susceptible to nore than one neaning, the statute

must be construed in favor of the accused. Scates v. State, 603

So. 2d 504 (Fla. 1992). This principle has been codified in

Section 775.021(1), Florida Statute (1995, which provides,

“[t]he provisions of this code and offenses defined by other
statutes shall be strictly construed; when the |anguage is
susceptible of differing constructions, it shall be construed

nost favorably to the accused.” |In State v. Wrshow, 343 So. 2d

605 (Fla. 1977), this Court addressed construction of a pena
statute and w ot e:

Di scussing generally the construction to be
given penal statutes, this court, in Ex
parte Anpbs, 93 Fla. 5, 112 So. 289 (1927)
expl i cat ed:
The statute being a crimnal
statute, the rule that it nust be
construed strictly applies.
Nothing is to be regarded as
included within it that 1is not
wthin its letter as well as its
spirit; not hi ng t hat IS not
clearly and intelligently
described in its very words, as
well as manifestly intended by the
Legislature, is to be considered
as included within its terns; and
where there is such an anbiguity
as to l|eave reasonable doubt of
its nmeaning, where it admts of
t wo constructions, t hat whi ch
operates in favor of liberty is to
be taken. See Ex parte Bailey,
supra [39 Fla. 734, 23 So. 552].




Wershow, 343 So. 2d at 608.
The rule of lenity applies “not only to interpretations of
the substantive anbit of crimnal prohibitions, but also to the

penalties they inpose.” Bifulco v. United States, 447 U. S. 381,

100 S.Ct. 2247, 65 L.Ed.2d 205 (1980); Trotter v. State, 576 So.

2d 691, 694 (Fla. 1990); Logan v. State, 666 So. 2d 260 (Fla
4t h DCA 1996).

This principle of strict construction is not nmerely a maxim
of statutory interpretation: it is rooted in fundanental

princi ples of due process. Dunn v. United States, 442 U S. 100,

112, 99 S. . 2190, 60 L.Ed.2d 743 (1979) (rule "is rooted in
fundanental principles of due process which nandate that no
individual be forced to speculate, at peril of indictnent,
whet her his conduct is prohibited. [CGt.] Thus, to ensure that
a legislature speaks wth special clarity when marking the
boundaries of crimnal conduct, courts nust decline to inpose
puni shment for actions that are not '"plainly and unm st akabl y"
proscribed. [Ct.]").

In the case under review, State v. Hugqgins, 744 So. 2d 1215,

the district court applied the rule of lenity in its well

reasoned opinion, and concluded the Prison Rel easee Reoffender

Act (PRR), Section 775.082(8)(a)l, Florida Statutes (1997), did

not apply to burglary of an unoccupied dwelling. The statute



provides in pertinent part:

1. Prison releasee reoffender” neans any
defendant who conmts, or attenpts to
comm t:

a. Treason

b. Mur der

C. Mansl aught er;

d. Sexual battery;

e. Carj acki ng;

f. Hone-i nvasi on robbery;

g. Robbery;

h. Arson;

i Ki dnappi ng;

] . Aggr avat ed assaul t;

k. Aggr avat ed battery;

l. Aggr avat ed st al ki ng;

m Aircraft piracy;

n. Unl awf ul t hr owi ng, pl aci ng, or
di scharging of a destructive device or bonb;

0. Any felony that involves the use or

threat or physical force or violence against
an i ndi vi dual ;
p. Arnmed burglary;

g. Burglary of an occupied structure
or dwelling;
r. Any felony violation of s.790.07,

s. 800.04, s.827.03, or s. 827.071

within 3 years of being released from a
state correctional facility operated by the
Department of Corrections or a private
vendor .

Section 775.082(8)(a)l., Fla. Stat. (1997) (enphasis added).
The fourth district concluded the word “occupied” found in
section 775.082(8)(a)(1)(q) nodi fi es bot h structure and
dwel I'ing. Huggins, 744 So. 2d at 1217.

The conclusion in Huggins is consistent wwth the rest of the

section 775.082(8)(a)l, the preanble to the act, and |egislative



i ntent. "It is axiomatic that all parts of a statute nust be

read together to achieve a consistent whole." Forsythe V.

Longboat Key Beach Erosion Control Dist., 604 So.2d 452, 455

(Fla. 1992). "Where possible, courts nmust give full effect to
al | statutory provisions and construe related statutory
provisions in harnmony wth one another." |d. Furt her,

"statutory phrases are not to be read in isolation, but rather

within the context of the entire section." Acosta v. Richter,

671 So.2d 149, 154 (Fla.1996). See also State v. Riley, 638

So.2d 507, 508 (Fla.1994) (reading subsections of sanme statute
in pari materia).

In the preanble to the PRR act the legislature stated,

“...the people of this state ... deserve public safety and
protection from violent felony offenders.... [enphasis added]”
Ch. 97-239 (preanble), at 2796, Laws of Fla.. Consistent with

that goal each qualifying offense involves risk of harm to

persons. ! However , burglary of an wunoccupied dwelling by

'In Perkins v. State, 576 So. 2d 1310 (Fla. 1991), this
Court construed the neaning of “forceable felony” as contained
in section 776.08. The state unsuccessfully argued that because
treason and burglary could be acconplished w thout the use or
threat of force or violence, and because those offenses were
i ncluded along with numerous other offenses that did involve the
use or threat of force or violence, the statute should be
construed to include another offense that did not necessarily

include the use or threat of force or violence. This Court
rejected the state’s argunent, characterized it as dependent
upon a “mnor anbiguity”, and construed the statute in the

8



definition does not involve another person. Thus, reading the
subsections of the statute in pari materia, burglary of an
unoccupi ed dwel i ng woul d be excl uded.

Legislative intent consistent with appellant’s position is
appar ent in the | egi sl ative hi story. The House of
Representatives Committee on Crinme and Punishnent report, As
Revised by the Commttee on Crimnal Justice Appropriations,

Bill Research and Economic Inpact Statenent, CS/CS/HB 1371

April 2, 1997, contained a proposed anendnent that shows the
| egislature made a distinction between an wunoccupied and an
occupi ed dwelling, and excluded an unoccupied dwelling from the
statute. The anmendnent not adopted by the |egislature provided,
“Ialny burglary if the person has two prior felony convictions.”
(Appendi x p. 11-12). At the very least this |anguage shows the
| egi sl ature made t he di stinction Petitioner cl ai s IS
nonexi st ent .

The distinction between burglary of an occupied and an

unoccupied dwelling was made in CRC v. Portesy, 731 So. 2d

770 (Fla. 2nd DCA 1999), where the court held it was error to
score points on the Ri sk Assessnent Instrunent for “burglary of
an occupied residential structure” where the dwelling was

unoccupi ed. The court wote, “[t]his distinction is justified

manner nost favorable to the accused.

9



because burglary of an occupied dwelling is a nore serious crine
than burglary of an unoccupied dwelling, even though both crines
are second-degree felonies.” C.RC., at 772 Simlarly, the
severe mandatory penalties associated with the PRR statute are
justified for the nore serious offense that puts persons at the
ri sk of physical harm

Petitioner’s argunent before this Court is based on the

sparse and incorrect analysis contained in Scott v. State, 721

So. 2d 1245 (Fla. 4th DCA 1998)2. Petitioner’s nmmin point, that
the burglary statute makes no distinction between burglary of an
unoccupi ed and occupied dwelling, is incorrect. (Petitioner’s
Initial Brief at p.8). The source of this inaccuracy is Howard
v. State, 642 So. 2d 77, 78 (Fla. 3rd DCA 1994). Petitioner has
failed to recognize that since Howard, the burglary statute has

been anended. See Ch. 95-184, Sec. 9, at 1345, Laws of Fla..

Petitioner had relied on the forner inapplicable statute. The
current burglary statute, section 810.02(3), has separate
subsections for burglary of an unoccupied and burglary of an

occupied dwelling, though both are characterized as second

2 Petitioner also relies on Wallace v. State, 738 So. 2d 972
(Fla. 4th DCA 1999), State v. Litton, 736 So. 2d 91 (Fla. 4th
DCA 1999), and White v. State, 736 So. 2d 1231 (Fla. 2nd DCA
1999). All  three <cases followed Scott, wth no further
anal ysi s. When the fourth district receded from Scott in the
i nstant case, conflict with Wite resulted.

10



degree felonies. If anything, the fact that the statute has
been anended reflects the legislature’s recognition that there
may be a difference between the offenses, or the legislature’'s
intent to treat themdifferently el sewhere in the statutes.

At pages 9-10, Petitioner’s initial brief notes that the

word “or” has a disjunctive neaning and indicates alternatives.

This is true as far as it goes. However, Petitioner has
msidentified the alternatives. The statutory alternative is
between “structure” and “dwelling”. This does not resolve the

question of whether the adjective “occupied” applies to both of
t hose nouns. The applicable rule of construction is strict
construction. See Perkins, 576 So. 2d at 1314 (reliance on
common |aw rules of construction such as ejusdem generis nust
yield to the rule of strict construction). Strict construction
of the statute requires that it does apply to both nouns.

Had the legislature intended the word “occupied” to nodify
only structure and not dwelling, there were nunerous ways it
could have achieved that result. The legislature could have
adopted the anendnent contained in the House of Representatives
Staff Anal ysis. O, as the fourth district noted in Huggins
the |l egislature could have witten:

Burgl ary of a dwel |'i ng or occupi ed

structure.

11



O, the legislature could have witten:

Burglary of an occupied structure, or

burglary of a dwelling.

O

Burglary of an occupied structure, or

burglary of a dwelling whether occupied or

unoccupi ed.
O, the legislature could have followed the burglary statute and
witten:

Burglary of a dwelling, and there is another

person in the dwelling at the tinme the

of fender enters or renains.

Burglary of a dwelling, and there is not

another person in the dwelling at the tine

the of fender enters of remains.
Had the legislature wished to include burglary of an unoccupi ed
dwelling it could have easily and clearly done so.

Respondent nmintains the |anguage of the statute is clear
and there is no basis to conclude burglary of an unoccupied
dwel ling was included in the section. However, if there is any
anbiguity, section 775.021 and the Due Process Clause require
this Court to resolve the anbiguity in favor of the defendant
and affirmthe opinion of the district court of appeal.

B. In the event this Court reverses the district court
Respondent should be offered the opportunity to wthdraw his

pl ea. \Wen an agreenent cannot be honored, the trial court nust

affirmatively offer the defendant the opportunity to wthdraw

12



t he plea. See (oins v. State, 672 So.2d 30, 32 (Fla. 1996).

Where a nmutual m stake of the defendant and the court results in
a sentence that exceeded the nmaxi num guideline sentence the
cause should be remanded for the defendant to agree to the

departure sentence or be permtted to wthdraw his plea.

Wllians v. State, 618 So. 2d 773 (Fla. 5th DCA 1993). Wher e
the defendant entered a plea, over the state’'s objection, in
exchange for a sentence less than the mandatory mninmum the

cause should be remanded to permt the defendant to w thdraw the

plea. State v. Efford, 596 So. 2d 788 (Fla. 3rd DCA 1992).

13



CONCLUSI ON

Appel lant’s sentence should be affirned. If reversed,
respondent should be permtted to withdraw his plea.
Respectful ly submtted,

Rl CHARD JORANDBY

Publ i ¢ Def ender

15t h Judi ci al Crcuit of
Fl ori da

Crimnal Justice Building

421 Third Street/6th Fl oor

West Pal m Beach, Florida 33401

(561) 355-7600

Karen E. Ehrlich
Assi stant Public Def ender
Fl ori da Bar No. 724221

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy hereof has been furnished to
Dani el P. Hyndman, Assistant Attorney General, 1655 Palm Beach
Lakes Blvd., Third Floor, Wst Palm Beach, Florida 33401 by

courier this 1st day of February, 2000.

Attorney for Stanl ey v. Huggi ns
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