IN THE SUPREME COURT OF FLORIDA

IN RE AMENDMENTS TO THE FLORIDA
FAMILY LAW RULES OF PROCEDURE CASE NO.: 1999-2

RESPONSE OF THE FAMILY LAW RULES COMMITTEE
TO THE PETITION OF THE FAMILY COURT STEERING COMMITTEE

Larry K. Coleman, Chair, Family Law Rules Committee, and John F. Harkness, Jr., Executive
Director, The Florida Bar, file this report with the court in response to the Family Court Steering
Committee’ s petition in the above case of December 3, 1999.

As noted in the Committee’ s report filed in the above case on December 11, 1999, the Family
Court Steering Committee and the Family Law Rules Committee are in agreement on most issues
contained in their reports. This response addresses only three proposals not addressed in the Family
Law Rules Committee’s original report.

Amendment to Fla. Fam. L. R P. 12.610. Inits petition, the Steering Committee proposed that rule
12.610(c)(2)(A) be amended to alow the chief judge of each circuit to add changes to domestic
violence injunctions at the end of each section. The current rule allows local changes to be added only
in the “other local provisions’ section of the injunction form. The Rules Committee voted to amend rule
12.610(c)(2)(A) asrequested by avote of 17-2-1. The text of the amendment is shown on the
attachment.

Amendments to Domestic Violence forms. The Steering Committee proposed a number of
amendments to the domestic violence forms. The Rules Committee is in general agreement with these
proposals, but offers the following comments for the court’ s consideration:

1. Form 12.980(d)(1): It issuggested that the temporary injunction form needs to provide
more options for contact allowed between the respondent and the minor children between issuance of
the temporary and the permanent injunction. The current form states that there shall be no contact,
when supervised or telephonic contact may be appropriate in some cases. Committee vote: 19-1-1.

2. Forms 12.980(d)(1), (d)(2), (€)(1), (e)(2): The committee, by avote of 17-4-1,
guestioned the amendment that bars any third-party contact between the respondent and petitioner.
While recognizing that such contact may be used by the respondent to harass or intimidate the
petitioner, there may be legitimate reasons for third-party contact, such as arranging for visitation.

3. Forms 12.980(d)(1), (d)(2), (e)(1), (e)(2): Under “Temporary Exclusive Use and
Possession of Home,” item 4, the court may enjoin either the respondent or petitioner from removing
articles from the home. The committee is uncertain about the court’s jurisdiction to enjoin the petitioner
from removing items from the home [ ?2if the petitioner has been placed in possession of the home??].




4, Service of injunction: The committee raised a concern that ??? [Larry -- my notes
don’t show avote on this.]

Creation of new forms committee: In its December 1998 order, the court adopted the proposals of the
Steering Committee and Rules Committee to divide responsibility for the forms found in the family law
rules. The Rules Committee would retain responsibility for forms specifically required for use in the
rules and the Steering Committee would assume responsibility for the remainder of the forms, largely
those intended for use by pro se litigants. In addition, the court agreed that forms under the auspices of
the Steering Committee would be adopted by opinion, outside the provisions of Fla. R. Jud. Admin.
2.130. In its December 1999 petition, the Steering Committee proposed creating a separate committee
to assume responsibility for the “non-rule” forms. The Rules Committee voted 21-0-0 to support this
proposal. The Rules Committee recommends that staffing for this new committee be provided by the
Office of the State Courts Administrator. The Rules Committee also reiterates its position that the
forms specifically connected to the rules, and identified on its previous filing in this case, should be
retained in the Family Law Rules of Procedure and updated by the Rules Committee.

Respectfully submitted

LARRY K. COLEMAN JOHN F. HARKNESS, JR.
Chair Executive Director

Family Law Rules Committee The Florida Bar

1111 Third Avenue West, Ste. 100 650 A palachee Parkway
Bradenton, FL 34205-7834 Tallahassee, FL 32399-2300
(941) 747-1234 (850) 561-5600

Florida Bar No.: 126642 FloridaBar No.: 123390

CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing has been provided by mail to Hon. Karen K. Cole,
Chair, Family Court Steering Committee, 330 East Bay Street, Room 200, Jacksonville, Florida
32202-2921, and B. Elaine New, Office of the State Courts Administrator, 500 South Duval Street,
Tallahassee, Florida 32399.




RULE 12.610. INJUNCTIONS FOR DOMESTIC AND REPEAT VIOLENCE

€) Application. This rule shal apply only to temporary and permanent injunctions for
protection against domesti c violenceand temporary and permanent i njunctionsfor protection against repeat
violence. All other injunctiverelief sought in casestowhichthe Family Law Rulesapply shall begoverned
by Florida Rule of Civil Procedure 1.610.

(b) Petitions.
D Requirementsfor Use.

(A)  DomesticViolence. Any personmay fileapetitionfor aninjunctionfor
protection against domestic violence if they certify under oath that

0] the party filing the injunction and the party against whom the
injunctionissought are spouses, former spouses, personsrel ated by blood or marriage, personswhoare
presently residing together asif afamily or who haveres ded together inthe past asif afamily, or persons
who haveachildincommon regardlessof whether they havebeen married or haveresided together at any
time;

(i) the party filing the petition wasthevictim of, or hasreasonable
causeto believeheor sheisinimminent danger of becoming thevictim of an assault, aggravated assaullt,
battery, aggravated battery, sexual assault, sexuad battery, stalking, aggravated stalking, kidnapping, false
imprisonment, or any crimina offenseresultingin physical injury or death perpetrated by the party against
whom the injunction is sought; and

(ii)  thespecificfactsand circumstancesuponthebasisof whichrelief
IS sought are true.

(B) Repeat Violence. Any person may file apetition for an injunction for
protection against repeat violence if they certify under oath that

0] twoincidentsof violence, defined asany assault, battery, sexua
battery or stalking, oneof which must have occurred within 6 monthsof thefiling of the petition, havebeen
committed by the person agai nst whom theinjunction issought agai nst the petitioner or thepetitioner's
immediate family member; and

(i) the specificfactsand circumstancesuponthebas sof whichrelief
IS sought are true.

2 Service of Petitions.

(A)  Domestic Violence. Personal service by alaw enforcement agency is



required. Theclerk of thecourt shall furnishacopy of thepetitionfor aninjunctionfor protectionagainst
domesticviolence, financid affidavit (if support issought), Uniform Child Custody Jurisdiction Act affidavit
(if custody is sought), temporary injunction (if one has been entered), and notice of hearing to the
appropriatesheriff or law enforcement agency of the county wheretherespondent residesor canbefound
for expeditious service of process.

(B) Repeat Violence. Personal service by alaw enforcement agency is
required. Theclerk of thecourt shall furnishacopy of thepetitionfor aninjunctionfor protection against
repeat violence, temporary injunction (if onehasbeen entered), and notice of hearing to theappropriate
sheriff or law enforcement agency of the county where the respondent resides or can be found for
expeditious service of process.

(C)  Additional Documents. Service of pleadingsin cases of domestic or
repeat violence other than petitions, supplemental petitions, and orders granting injunctions shall be
governed by rule12.080, except that service of amotion to modify or vacate aninjunction should beby
notice that is reasonably calculated to apprise the nonmoving party of the pendency of the proceedings.

(€)) Consderation by Court. Uponthefiling of apetition, thecourt shall set ahearing
tobeheldat theearliest possibletime. A denia of apetitionfor anex parteinjunction shall beby written
order notingthelegal groundsfor denid. Whentheonly groundfor denia isno appearanceof animmediate
and present danger of domestic violence, thecourt shall set afull hearing onthepetitionfor injunctionwith
noticeat theearliest poss bletime. Nothing herein affectsapetitioner'sright to promptly amend any petition,
or otherwise be heard in person on any petition consistent with these rules.

4 Forms.

(A)  Provisonof Forms Theclerk of thecourt or family or domestic/repeat
violenceintake personnel shall providesimplified forms, includinginstructionsfor completion, for any
personwhosecircumstancesmeet therequirementsof thisruleand shall assist thepetitioner inobtaining
an injunction for protection against domestic or repeat violence as provided by law.

(B)  Confidential Filingof Address. A petitioner'saddressmay befurnished
tothecourtinaconfidential filing separatefromapetition or other formif, for safety reasons, apetitioner
believesthat theaddressshould beconcedl ed. Theultimate determination of aneed for confidential ity must
be made by the court as provided in Florida Rule of Judicial Administration 2.051.

(c) Ordersof Injunction.
D Consideration by Court.
(A)  Temporary Injunction. For theinjunctionfor protectionto beissued ex

parte, it must appear to the court that animmediate and present danger of domestic or repeat violence
exists. Inanex partehearing for the purpose of obtaining an ex partetemporary injunction, the court may



limittheevidencetotheverified pleadingsor affidavitsor may receive additional testimony under oathiif
necessary for adetermination of whether animmediateand present danger of domestic or repeat violence
exigts. If therespondent appearsat the hearing or hasrece ved reasonabl e notice of thehearing, thecourt
may hold a hearing on the petition.

(B) Permanent Injunction. A full evidentiary hearing shall be conducted.
2 I ssuing of Injunction.

(A)  Standarized Forms. Thetemporary and permanentinjunctionformsin
theserulesfor repeat and domestic violenceinjunctionsshdl betheformsusedintheissuanceof injunctions
under chapters741 and 784, FloridaStatutes. Additional provisions, notincons stent withthestandarized
portionsof thoseforms, may beadded tothe special provisionssection of thetemporary and permanent
injunctionforms, or at the end of each sectionto whichthey apply, onthewritten approval of the chief
judgeof thecircuit. Copiesof such additional provisionsshall besent tothe Chief Justice, thechair of the
Family Law RulesCommitteeof TheHoridaBar, thechair of the Family Courts Steering Committee, and
the chair of The Governor's Task Force on Domestic and Sexual Violence.

(B)  Bond.Nobondshal berequired by thecourt for theentry of aninjunction
for protection against domestic or repeat violence. Theclerk of thecourt shall providethe partieswith
sufficient certified copies of the order of injunction for service.

(€)) Service of Injunctions.

(A)  TemporaryInjunction. A temporary injunctionfor protectionagainst
domestic or repeat violencemust be personally served. When therespondent hasbeen served previously
withthetemporary injunction and hasfailed to appesar at theinitia hearing onthetemporary injunction, any
subsequent pleadings seeking an extension of time may be served ontherespondent by the clerk of the
court by certifiedmail inlieu of personal serviceby alaw enforcement officer. If thetemporary injunction
wasissued after ahearing becausetherespondent was present at the hearing or had reasonabl e notice of
the hearing, the injunction may be served in the manner provided for a permanent injunction.

(B) Permanent Injunction.

0] Party Present at Hearing. Thepartiesmay acknowledgereceipt
of thepermanent injunctionfor protection against domestic or repesat violenceinwriting onthefaceof the
original order. If aparty ispresent at thehearing and that party fail sor refusesto acknowledgetherecei pt
of acertified copy of theinjunction, theclerk shall causetheorder to beserved by mailing certified copies
of theinjunctiontothepartieswhowerepresent at hearing at thelast known address of each party. Service
by mail iscomplete upon mailing. When an order is served pursuant to this subdivision, the clerk shall
prepareawritten certification to be placedinthecourt file specifying thetime, date, and method of service
and within 24 hoursshall forward acopy of theinjunctionandtheclerk'saffidavit of servicetothesheriff
withjurisdiction over theresidenceof the petitioner. Thisprocedureappliesto serviceof ordersto modify



or vacate injunctions for protection against domestic or repeat violence.

(i) Party not Present at Hearing. Within 24 hoursafter thecourt
issues, continues, modifies, or vacatesaninjunctionfor protection against domestic or repest violence, the
clerk shall forward acopy of theinjunctiontothesheriff withjurisdiction over theresidenceof the petitioner
for service.

4 Duration.

(A)  TemporaryInjunction. Any temporary injunctionshall beeffectivefor
afixed period not to exceed 15 days. A full hearing shall beset for adate nolater than thedatewhenthe
temporary injunction ceasesto beeffective. Thecourt may grant acontinuanceof thetemporary injunction
and of thefull hearing for good cause shown by any party, or uponitsownmotionfor good cause, including
fallure to obtain service.

(B)  PermanentInjunction. Any relief granted by aninjunctionfor protection
against domestic or repeat violenceshall begranted for afixed period or until further order of court. Such
relief may begrantedinadditionto other civil and criminal remedies. Upon petition of thevictim, thecourt
maly extend theinjunctionfor successiveperiodsor until further order of court. Broad discretionresides
with the court to grant an extension after considering the circumstances. No specific alegations are
required.

(5) Enfor cement. Thecourt may enforceviolationsof aninjunctionfor protection
against domestic or repeat violenceincivil contempt proceedings, which aregoverned by rule 12.570, or
incriminal contempt proceedings, whicharegoverned by FloridaRuleof Crimina Procedure3.840, or,
if the violation meets the statutory criteria, it may be prosecuted as a crime under Florida Statutes.

(6) MotiontoModify or Vacatel njunction. Thepetitioner or respondent may move
the court tomodify or vacateaninjunction at any time. Serviceof amotionto modify or vacateinjunctions
shall begoverned by subdivision 12.610(b)(2) of thisrule However, for serviceof amotionto modify to
besufficientif aparty isnot represented by an attorney, servicemust beinaccordwithrule12.070, orin
thealternative, there must befiledintherecord proof of recel pt of thismotion by the nonmoving party

personally.

@) Forms. The clerk of the court or family or domestic/repeat violence intake
personnel shall provide simplified formsincluding instructionsfor completion, for the personswhose
circumstancesmeet therequirementsof thisruleand shall assstinthe preparation of theaffidavitin support
of the violation of an order of injunction for protection against domestic or repeat violence.

Commentary

1995 Adoption. A causeof actionfor aninjunctionfor protection against domestic violenceand
repeat violence hasbeen created by section 741.30, Florida Statutes (Supp.1994) (modified by chapter



95-195, Lawsof Florida), and section 784.046, Florida Statutes (Supp. 1994), respectively. Thisrule
implementsthose provisionsandisintended to be cons stent with the procedures set outinthose provisions
except asindicated in thiscommentary. To the extent adomestic or repeat violence matter becomes
criminal or isto be enforced by direct or indirect criminal contempt, the appropriate Florida Rules of
Criminal Procedure will apply.

Thefactsand circumstancesto beadleged under subdivision 12.610(b)(1)(A) includethoseset forth
inFloridaFamily Law Form 12.980(b). Aninjunctionfor protection against domestic or repesat violence
may be sought whether or not any other causeof actioniscurrently pending between the parties. However,
the pendency of any such causeof action must beallegedinthepetition. Therelief thecourt may grantin
atemporary or permanent injunction against domestic violence is set forth in section 741.30(6).

Thefactsand circumstancesto bealleged under subdivision (b)(1)(B) includethoseset forthin
FloridaFamily Law Form 12.980(d). Therdlief thecourt may grantinatemporary or permanent injunction
against repeat violence is set forth in section 784.046(7), Florida Statutes.

Subdivision(b)(4) expandssections741.30(2)(c)1 and (2)(c)2, FloridaStatutes, to providethat
the responsibility to assist the petitioner may be assigned not only to the clerk of court but also to the
appropriateintake unit of the court. Family Law Form 12.980(b) providesthe form for apetition for
injunction against domestic violence. If the custody of achild is at issue, a Uniform Child Custody
Jurisdiction Act affidavit must be provided and completed in conformity with Family Law Form 12.901(f).
If alimony or child supportissought aFinancial Affidavit must beprovided and completedinconformity
with Family Law Form 12.901(d) or 12.901(e).

Subdivision (c)(1)(A) expands chapter 95-195, Laws of Florida, and section 784.046(6)(a),
FloridaStatutes, to makethelimitation of evidence presented at an ex parte hearing permissiverather than
mandatory given the due process concerns raised by the statutory restrictions on the taking of evidence.

Unliketraditional injunctions, under subdivision (c)(2), nobondwill berequiredfor theissuance
of injunctionsfor protection against domestic or repeat violence. Thisprovisionisconsistent with the
statutes except that, unlike the statutes, it does not set a precise number of copiesto be provided for
service.

Subdivision (¢)(3)(A) makesthe procedure for service of atemporary order of injunction for
protection against domestic violenceand repeat violencecons stent. Thisisintended toreplacethediffering
requirements contained in sections 741.30(7)(b)3 and (7)(c)1 and 784.046(8)(a)1, Florida Statutes.

Subdivision (¢)(3)(B) makesthe procedure for service of apermanent order of injunction for
protection against domestic violenceand repeat violencecons stent. Thisisintended toreplacethediffering
requirementscontainedin sections741.30(7)(a)3and (7)(c)1 and 784.046(8)(c)1, FloridaStatutes, and
to specifically clarify that serviceof thepermanent injunctionby mail isonly effectiveuponaparty whois
present at the hearing which resulted in the issuance of the injunction.



Subdivison(c)(4)(A) restatessections 741.30(5)(c) and 784.046(6)(c), FloridaStatutes, with
some expansion. Thissubdivision allowsthe court upon itsown motion to extend the protection of the
temporary injunctionfor protection against domestic or repeat violencefor good cause shown, which shall
include, but not belimitedto, failureto obtain service. Thissubdivision a so makesthe proceduresin cases
of domestic and repeat violence identical, resolving the inconsistencies in the statutes.

Subdivision(c)(4)(B) makestheproceduresin casesof domestic and repeat violenceidentical,
resolvinginconsistenciesinthestatutes. Asstatedin section 741.30(1)(c), FloridaStatutes, intheevent a
subsequent causeof actionisfiled under chapter 61, FloridaStatutes, any ordersenteredtherein shall take
precedenceover any incons stent provisionsof aninjunctionfor protection against domestic violencewhich
addresses matters governed by chapter 61, Florida Statutes.

Subdivision (c)(5) implementsanumber of statutesgoverning enforcement of injunctionsagainst
domestic or repeat violence. Itisintended by theserul esthat proceduresin casesof domestic and repeat
violencebeidentical toresolveincons stenciesinthestatutes. Assuch, theproceduresset out in section
741.31(1), FloridaStatutes, areto befollowed for violationsof injunctionsfor protection of both domestic
and repeat violence. Pursuant to that statute, the petitioner may contact theclerk of thecircuit court of the
county in which the violation is alleged to have occurred to obtain information regarding enforcement.

Subdivision (c)(7) expandssections 741.30(2)(c)1 and (2)(c)2, FloridaStatutes, to providethat
the responsibility to assist a petitioner may not only be assigned to the clerk of court but also to the
appropriateintakeunit of the court. Thissubdivision makesthe proceduresin casesof domestic and cases
of repeat violence identical to resolve inconsistencies in the statutes.

Committee Note
1997 Amendment. Thischangemandatesuseof theinjunctionformsprovided withtheserules

to givelaw enforcement astandardized formto assistinenforcement of injunctions. Inorder to address
local concerns, circuits may add special provisions not inconsistent with the mandatory portions.



Proposed rule

RULE 12.610. INJUNCTIONS FOR DOMESTIC
AND REPEAT VIOLENCE

@ [no change]
(b) [no change]
(c) Ordersof Injunction.
D Consideration by Court.

(A) Temporary Injunction. For the
injunctionfor protection to beissued ex parte, it must appear tothe
court that an immediate and present danger of domestic or repeat
violenceexists. In an ex parte hearing for the purpose of obtaining
an ex parte temporary injunction, the court may limit the evidence
to the verified pleadings or affidavits or may receive additional
testimony under oath if necessary for a determination of whether
an immediate and present danger of domestic or repeat violence
exists. If the respondent appears at the hearing or has received
reasonable notice of the hearing, the court may hold a hearing on
the petition.

(B) Permanent Injunction. A full
evidentiary hearing shall be conducted.

2 I ssuing of Injunction.

(A)  Standarized Forms. Thetemporary

Reasonsfor change



and permanent injunction forms in these rules for repeat and
domestic violence injunctions shall be the forms used in the
issuance of injunctions under chapters 741 and 784, Florida
Statutes. Additional provisions, not inconsistent with the
standarized portions of those forms, may be added to the specidl
provisions sectionof the temporary and permanent injunction
forms_or at the end of each section to which they apply, on the
written approval of the chief judge of the circuit. Copies of such
additional provisions shall be sent to the Chief Justice, the chair of
the Family Law Rules Committee of The Florida Bar, the chair of
the Family Courts Steering Committee, and the chair of The
Governor's Task Force on Domestic and Sexua Violence.

(B)  [nochange]
(3)  [nochange]
(4)  [nochange]
(5)  [nochange]
(6)  [nochange]

@) [no change]

Court Commentary
[no change]

Committee note

This amendment is made at the request of the Family Court
Steering Committee to allow the chief judge of the circuit to
authorize addition of local provisions at the end of each section of
adomestic violence injunction, rather than only at the end of the
form.



[no change]



