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Inquiry Concerning a Judge: Gregory P. Holder
SCO03-1171

THE MARSHAL: P LEASE R IS E . LAD IES AND GENTLEMEN, T HE F LORIDA SUPREME COURT. P
LEASE B E SEA TED.

CHIE FJ USTICE: THE N EX T CASE THAT T HE COURT I SG OI NG TO HEAR T HIS M ORNI NG | S INQ
UIRY C ON CERN IN G J UDGE GRE GO RY HOL DER. ARETHE P ARTI ESR EADY ?ALLRIGHT.MR.
WEI NSTEIN , THANK 'Y OU .

MAY | T PLE AS E THE COU RT , MY NAME I SD AV ID W EINS TEIN AND WITH MY CO- COUN SE L |
R EPRESENT J UDGE G RE GORY P.H OLDER W HO IS A C IR CUIT COU RT JUDGE.

CHIEF JUSTICE: SPEAK U P ALITTL E BIT.

HEISACIRCUIT COURTJUDGE INTHE 13THJUD ICIAL CIRCUIT . THIS IS A VERY | MP ORTA
NT CASE, YOUR HONOR, N OT JUS T TO JUDGE HOL DE RBUT T O T HE MEN AND WOMEN WHO S ER
VE O N B ENCHES ALL ARO UND THE STATE .

JUSTICE:COULDWEGOINTO,I'VEGOTAREALDIRECTQUESTION .
CH IEF JUS TICE: JUDGE WELLS, AS YOU CAN SEE , IS NOT HERE.HE ISRECUSED ON THISCASE.
TH AN K YOU , YOUR HON OR.

JUSTICE: IREALLY THINKWENEED TOREALLYGODIRECTLYTO,ANDITHINKITISAP
OLICY ISS UE, B ECAU SE E VERY T IME WE HAV EA JQCPROCEEDING, I TISINCONNECTION
W ITH T HE P OSSIBILITY OF SOME KIND O FS ANCTIO N, N O Q UEST ION ABOUT THAT.SOITIS
REALLY THE F IRST E LEMENT T HAT W E H AVE BEE N LOOKING T O AND TAL KING ABO UT , AND
THATISWITHREGARD TOWHETHER I TNEEDSTOBE SOMET HING, SOME UNDERLY ING
CONDUCT THATRELATESTOPERFORMANCEOFDUTIES,ORMOT IV E B ECAUSE YOU ARE
REALLY ARGUING M OT IV E IS WHAT YOU AREARGUINGHERE. THISISMAYBEALITTLEC
LOSERTHANSOMESITUATIONS.Y OU KNOW ,WECOULDHAVESOMEYVERYUGLY CRIMI
NA L KIN DS OF T HINGS GOI NG ON, AND I N THA T P ROCE EDING SOMETHINGSCOME U P
THAT M AY BEARELESSTHANATTRACT IVE BUT AJUDGE BE ACQUI TTED AND STILL RES
ULTINSOMEIJQCACTIVITY.CLEARLY , THATWOULDNOTBETHEUNDERLY INGC ON
DUCTWOULDNOTBERELATED TO YOURO FFICIALD UT IES.SO I'M W ON DE RING W HETH
ER J UDIC IAL O FF ICERS M AY B E DIF FERENT B ECAUSE T HE P RO CEEDING IS ALW AY SJQC O
RIENTE D AND T HOSE C ASES W E LOOK AT S OM ETIM ES ARE C RIMI NA L PROCEEDINGS OR
SOMETHING ELSE,SOIREALLY WOULD LIKET O GO HEA DL ONG INTO THIS POLIC Y KIND O F
THING AND WHERE WE A RE GOING WITH THIS.

I UND ER STAND T HE QUEST IO N, J USTICE L EWIS . WHAT WE ARE TALKING ABOUT HERE AND
WE COULDN'T AGR EE WITH THE COURT MORE, | SPRONG ONE O F T HE T HORN BE R T EST AND
PRO NG ONE R EQ UIRE ST HAT A SUFFI CIEN T NEXUS E XIST B ETWEEN THE P ERFORM ANCE OF O
FFICIAL DUT Y AND THE LIT IGAT ION, AND T HE Q UESTIO N FOR T HE COU RT TOD AY IS H OW
CLOSETHA TNEXUSSHOULDBE,WHATISTHE NEXUS R EQUIRE MENT IN THE C ON TEXT OF A
J QC P RO CE EDIN G AND W HETHER JUDGE H OL DE R H AS SATISFIED T HE R EQ Ul SITE N EXUS
UND ERTHE FAC TSO F THI S CA SE. BOTH ARE TRUE HERE. FIRSTOF ALL ,W IT HRES PECT TO Y
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OURQUESTIONDIRECTLY , YOUR HONOR,ASTOWHETHERORNOT THATSHOULDBED
IFFE RENT S OMEHOW W ITH R ESPECT TO AJ QC PROCE ED ING CLEARLY Y ES.

JUSTICE: IT SHOULD BE? YOU T HINK IT SHOULD BE?

BEC AU SE WHEN A JQC PROSE CU TION BEGIN S, THE JQC I SNECESSARILY DETERMINED T
HAT THE RE | SSUF FI CIEN T N EXUS BET WEEN THE U ND ERLY IN G CONDUCT ,BEITPUBLICC
ONDUCT O R PRI VA TE C ON DUCT AND T HE JUD GE'S ABI LITY T O SERVE . THAT IF THE C HA RG
ES ARE P ROSECUTED AND T HE J UDGE I S CON VICTED T HAT THE JUD GE CAN BE REMOVED F RO
M O FFIC E EIT HER TEM PORA RILY OR P ERMANE NTLY.

CHIEF JUSTICE: | HAVE A BAS E Q UEST ION BEFOREW EGET TOTHETESTSTHA TH AV EB EE N
A RGUED BY BOTHSIDES | SWHE TH ER J QR P RO CEED INGS WHICH AREG OV ERNED B Y T HE
CONST ITUTION AND W EH AV ETHE HAF NER C AS E AND THE C ONSTIT UT ION PROVISION S
PECI FICALLY ALL OW SFOR C OSTS ,W HETH ER B Y EXC LUDI NG A NY P ROVI SION F OR A TTOR
NEY'SFEES,WHE THER THERE I SEVE N A CON ST IT UTIO NA L PRO HI BITI ON A GAINST A LL
OWINGATTORNEY'SFEESINTHEJQC P ROCE EDIN GS.

WECERTAINLY DONOT B ELIEVE THAT THE O MISS ION O F A TTORNEY'S F EES F ROM THE O
MISSIONISANINDICIAOFTHEINTENTT O E XC LUDE ATT ORNEY F EES F RO M REC OV
ERAB ILITY. THE COMMON L AW RIG HT WEL L R ECOGNIZED IN FLO RIDA F OR MANY, MANY YEA
RS.

CHIEF JUSTICE: BUT NEVERHAS IT BEEN RECOGNIZE D IN CON NECTION W ITH J QC P ROCEEDINGS.
THISISACASEOFFIRST I MPRE SS IONS IN THI S REGARD.

CHIEF JUSTICE: THE OTHER P RELI MINARY QUESTION | HAVE AND T HIS COURT G ET S| NV OLVE D
AT LEASTTHEOFFICEOFSTATE C OURT ADM INIS TR AT OR WHE NJUDGE SARESUED AND T
HE Y ARED EFIN ITELY IN T HE IROFF ICIA L C APACITIES, AND T HE ATT ORNE Y G ENER AL CAN
‘TR EPRE SENT THE M, AND MAKING ADECISIONASTOWHETHERITISINTHEPUB LI C I
NTERESTTOHAV ETHA TJUD GE REP RE SENTED, AND IT ISN OT AP REVA ILING PAR TY
SITUATION. ITISARIGHT TOHAV E, B ECAUSE YOU ARE PER FO RM ING YOUR OFFICIAL DUT IE
S, TOHAVEANATTORNEY.Y OU 'RE NOT SUG GEST INGINTHISSIT UATIONTHATANY T IM
EAJUDGE I SCHARGED ORARE YOU,WIT HMISCONDUCTBECAUSETHE M ISCONDUCTM
US T N ECESSA RILY B E CONNE CTED WITH T HE OFF ICIAL D UTIE ST HAT T HE JUD GE HAS AR
IGHTTOHAVEHISORHERATT ORNEY FEES PAIDBY THE STATE?

I 'M SUGGE ST ING THAT THISC OURT HAS TWO ALTER NATIVESW IT HRES PECT T O P RONG
ONEOFTHETHORNBERCASEANDTOPUTTHISI N CON TEXT.

CHIE F JUSTICE: WELL , C AN YOU ANSWER THAT?

W E THI NK, YO UR HONOR , THATTHEBETTERRUL EFOR THISCOURTTO ADO PT WOU LD B
ETHAT W HE NE VE R THE JQC C HARGES C ON DUCT WHICH ASPARTAND PARCELOFTHE
CHA RGES THE J QC ALL EG ESTHA T T HE UND ER LYIN G CON DUCT , W HETHER P UB LIC O R PRI
VATE , REN DE RS THE J UDGE U NFIT T O SERVE, THAT T HE R EQUI SITE N EXUS B ETWEENH IS O
RHERPERFORM ANCEO FOFFICIALDUTIESAND THE LITIGATIONISM ET. N ECESSARI LY.

CH IEF JUSTICE: WELL , THEN IF THAT'S THE CASE THEN IT WOULD NOT BE PRE VA IL IN G P ARTY.
ITWOULDNTMATTERWHETHERTHEJUD GE --W HY AREY OU M AKIN G IN YOU R B RIEF S
UC HA N ARG UMENT A BOUT HOW T HI SW HOLE COM PLAINT CAMEABO UTBECAUSEOFH
IS INT ER FERE NC EW ITH AN ONG OI NG | NVESTIGATION ORA TTEM PT T O D ISCR ED IT HIM?
IT WOULDN'T M ATTER UNDER THAT SCENARIO ,I TWOU LDJUSTBETHATAJUDGE SHOUL DH
AVETHENIFTHATSWHATTHEY THOUGHT REQUESTED THESTATETOPRO VIDETHEM
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WIT HA N ATT ORNEY.

RIGHT.1 TW OU LD NOT MATTERWHA TTHE M OTIV EO FTHE A CCUS ATIO N W AS , P ROVIDED
THAT T HE J UD GE W AS C HARG ED WITH SOM ETHING THAT R EFLECTED O N U NFIT NESS T O
SER VE AND | MP ORTANT LY , YOUR HONORS , THATTHATJUD GE U LTIM AT ELY PRE VAIL ED
ANDASWESTATED.

CHIE FJUSTICE: I WANTTOMAK ESURE YOU G ET BAC K.
JUSTICE: I THINK YOUARETYINGITIN.

AND PUT THI ST N PRO PER CONTE XT ASWESAIDIN O UR BRIEFS BAS ED U PO N OUR RESEARC
H FIRST OF ALL THI SIS THE FIRSTCASE O F THI SNATUREEVERTO COME B EF OR E THIS
COURT,AND, TWO,ITHASBEENATLEAST20YEARSSINCETHELASTTIMEAJUD GEP
REVAILED I N AJ QC P ROCEEDIN G.

CHIEF JUSTICE: BUT YOU JUST SAID IT DID N'T M AT TER IF THEY PRE VA IL ED .

I M ISUN DERS TO OD YOU R Q UESTION THE N CHIEFJUSTI CE. | BELIEVEITDOESM AT TER
UNDER THE THORNBERTES T THA T THE JUDGE M US T P RE VAIL .

CHIEFJUSTICEEWHY?IFITCOMESOUTOFTHEONLY REASON AJUD GE CAN B E C HARGED
.LET'S SAY THI SIS A SITUATION WHERE T HERE WAS AN A CCUS ATION THAT THEY HAD IMP
ROPER EX- PART E C OMMUNI CA TIONS ABO UT A N O NGOING CAS E CLE AR LY U NDER O FFICIAL
D UT IES UNDER T HE D OCTRINE | T DOE SN 'T M ATTER THE WAY | READ T HISDOC TRINE W
HETHER YOUHAVEPREVAILEDORNOTTHEIDEAISTHATY OUAREONLY BEING CHA
RGED B EC AUSE OF Y OU RCONNE CTIONW ITHY OUROFF ICIAL D UT IES.

| UND ERST AN D T HE Q UESTION. | AMNOTSUREI'M AWAREOFADECISIONUNDER THE T
HORNBE R D OCTRIN E , H OW EVER , WHE RE S OM EONE HAS SUC CESS FU LL Y RECOV ER ED F EE
SUNLESSTHEY PREVAIL. ITJUSTHASNOT CERTAINLY I TISPOS SIBL EWE'VEMISSED A
CASE BUT NON E O F THE ONE S THAT | AM AWAREO F,YOURHONORS,ISACASEW HEREA
UDGE H AS N OT PRE VA ILED .

JUSTICE:BUTITDOESLOOKLIKESURVEYINGTHELAWINTRYINGTOLOOKATTHESET
HE REAREAFEWWIL D CAR DS OUT THEREBUTIN M OSTINSTANCES I T HAS BEEN W HERE S
OMET HINGARISINGOUTOFAVOTEONACITY COUNC ILORSOMETHINGLIKETHAT, THA
TTHEREISWETALKABOUTNOTONLYANEXUSBUTIMEANITISREALLYDIRECTLY T
HE Y D ID SOMETHING IN THEIR O FFICE AND S OMEBODY GOT ANG RY ABOUTIT, ANDTHE Y T
RIED T O G ET THEM OUT OF O FFIC E.

R IGHT .

JUSTICE: SO THAT SW HERE I'M NOT SURE THATW E HAVE , I'M TRYING TO SEEW HEREW E G
ETOURHANDSAROUNDTHISTHING.

| THINK THAT'S THE HEA RT OF THE QUESTION, JUDGE , AND IN EITHE R SITUA TI ON WHETHEROR
NOT FOR EXAMPLE T HE CHA RGED CON DUCT ISTHA TAJUD GEFIXED ACASEORHAD AN |
MPRO PE R E X- PART E C OMMUNI CATION OR S OMETHING THAT WOULD B E D ENOM IN AT ED A S
O FFICIA L CON DUCT O R WHE THER ON THE OTHER HAND THE ALL EGATION I STHAT AJUDGE H
ASANALCOHOLORDRUGORSOMEOTHERKIND OFAPROBL EM, WHI CH THE JQC D ECID
ESTOE XERCISEI TSJURISDICTIONAND ASSERTT HA T WHATE VE R THE C ONDUCT | S REN
DERSAJUD GEUNFIT, THENWHAT SATISSUEW ITHTHE L ITIG AT ION | SE XACTLY T HE
SAMEANDTHATISSUEISWHETHERORNOTTHATJUDGEISFITTOSERVETHEPEOPLEO
FHISORHER--.
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JUSTICE : I TIS NOT SEEKING REMOVAL F RO M OFF ICE , JUST S EEKI NG PUB LI CR EPRIMA ND O
R SUS PE NS ION BUT NOT REMOVAL FRO M OFF ICE?

I DON 'T THI NK,J USTI CE C ANTERO, THA T THATM AK ES A D IFFERENCE. | THI NK THE PRI NC
IPLETHATHASTOBEVINDIND ICATEDHEREISTHATTHEJQCISE XERCISINGITSJUR
ISDICTIONBECAUSE | TBEL IEVESTHA T C ONDUCT ADV ER SELY AFFECTS THEJUD GE'S A
BILITY T O S ERVE.

JUSTICE: SO Y OUR POS ITION IS THAT A JUDGE SHO ULD B ER EIMB UR SED FOR A TT ORNE YS FEE
S WHE NEVER T HE JQC INS TITUTES A NY P ROCE EDIN GS PER I0OD?

AND THA TJUDGE PRE VA ILSAND IFTHATISNT THE L AW T HAT WHAT T HE MES SA GE W E
A RE UNF OR TUNA TELY SENDING I ST HA T SOMEONE W HO ACCUSESAJUD GEAND A FF
ECTS WHE TH ER O R NOT THAT JUDGE H AS AP OSSI BILI TY O FR EIMB UR SEME NT B Y W HI CH
ALL EGATION,W HICH F ALSE A LLEGATIONTHEY MIGHT M AKE,AND SO | FSOMEO NE --.

JUSTICE: B UT THE JQC C ONDUCT S SOM E P RELI MINA RY | NVESTIGATION BEFORE THE Y F IND P
ROBABLE CAUSE. SOM EBODY C AN'TJUS T A CCUS E SOM EBODY OF G ETTI NG A RR ESTED FOR D
Ul,AND THE N THE J QC AUT OM ATICALLY I NS TITU TE S PROCEEDINGS.THE J QC CONDU CT S A
N I NVESTI GATI ON FIRST.

THE J QC CON DUCT S A P ROBA BLE C AUSE INVESTIGATION.O BVIOUSLY I'M N OT I N AP OSITION
TO SPEAKW HA THAPPENSBEHIND CLO SED D OO RSAND HOWFARTHATI S, BUT I W OULD
SUGGE ST TWO THI NG S WITH RESPECT TO THIS D OCTR INE R ESPE CT FULLY. ON THE O NE H AN
D, ELI MI NATE "IN G THE DISTINCTI ON BET WEEN PUBLIC AND P RI VATE C ONDU CT E LIMINA TE
STHE P OSSI BILI TY THAT SOMEONE W ILL SEEKT O R EMOVE AJUD GE I N A C ONTROV ERSIAL
CASEBYSIMPLY MAKINGASWASINTHISCASEANONYMOUS A CCUSATIONTHROU GH A
N U NSIG NED NO TE AND A PLA IN M ANILA ENV ELOP E S LIPP ED U NDER T HE DOO R K NOWI NG
ASLONGASTHE ALLEGATIONISOFPURPORTEDLY PRIVATE C ONDUCT THAT JUDGE HAS NO
R IGHT TO A TTORNEYS FEE S.

CH IE FJUSTICE: Y OU'RE ASSUMING WE'VE ALREADY AGREED THAT IF THISW AS W HILE T HEY
WERE ON T HE B ENCH THAT THEY W OULD HAVE ARIGHT TOATTORNE YSFEESAND I'M N OT
SURETHATTHATWEHAVENOTEVENESTABLISHED THATEVEN,Y OU KNOW ,I'MNOT
SUREIFJQCCONCEDESTHATBECAUSEI THINKTHATAGAIN,YOUKNOW,I'MMORES
YMPATHETICTOYOURIDEAOFTRYINGTOFIGUREOUTTHISPUB LICPRIVATEISASLI
PP ERY SLOPE BUT ,AGAIN,Y OU HAVEN 'TREALL YRESPONDEDTOJUSTICECAN TERO .Y
OU SAID ANY ONECANDO THIS,BUT THERE I SA N I NVESTI GATIVEARMOF THEJQC THATI S
TAKESMANY ,MANY CASES AND D OESN 'T T AK E THE M PAST THE STA GE O F THE P ROBABL
ECAUSE.SOY OUARENOT,AREY OU ASSERTI NG BAD FAITH ON THE PARTOF THEJQC INP
ROSE CUTING T HI S CASE?

I'M NOT A SSER TING B AD F AITH, YOUR H ONOR, BUT W HATI AM ASSERTINGISTHATINS
TATE A TTOR NE YS OFF ICES AND U.S. ATTOR NE YS O FF ICES A CROS S THE S TATE A ND ACR OS
S THE COUNTRY EVE RY DAY P ROSECUTORS A RE F ACED IN THE E XERCISE O F T HEIR D ISCR
ETIO NWITH A DECISION AST O N OT JUS T WHETHER OR NOT C HARG ES ARE FAC IALL Y S UFFI
CIENTBUTWHE THEROR N OT T HO SE C HA RGES CAN BEPROVEN TO THE VERY HIGH S
TAND ARD THATTHEY AREHELD TO.

JUSTICE:LETMEASKY OU THIS. WHAT I FSOMEB OD Y FILES A C OMPLAINT W IT H THE S
TATEATT OR NEYS OFFICE A BOUT AJUD GE AND THE J UDGE G ET SC HARGED C RI MINA LL Y
WIT HS OMET HING I ST HE JUD GE NOW E NTIT LED TO AN ATTORNEY IN T HE C RIMI NA L PRO
CEED ING SINCE ACONVICT ION I N THOSE P ROCEED INGS CAN RESULT I NJ QC PROCE EDINGS?
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THATISAGOODQUESTION,JUDGE.ITISNOTONETHATISFRAMEDBY THEISSUESINT
HISCASE.>>JUSTICE: WHENWEAREDEVELOPINGARULE AND YOU WANTUS T O EXP AN
DTHORNBERITHINKWENEEDT O KEEP I N M IND WHAT THE C ON SEQU EN CE S OF THAT E
XP ANSI ON W OULD B E.

AND | U NDER ST AND THAT.BY THETIME,IFYOULOOKATTHISASAM ATRIX,PRIVATE
C ONDUCT ,PRIVATE L ITIG ATIO N, B ASED UPON THE LAW O F THE COMMO N LAW O F T HE
STATE OF FLORIDA AS WE UNDERSTAND | TWOULD NOT GIVERISET ORESULTING ATTOR
NEYS FEE S.

JUSTICE : I'M N OT T ALKI NG A BOUT PRIVATE L ITIG AT ION. | ‘M TAL KING ABO UT CRI MI NA L
C HARGES . 1 'M TALKI NG ABO UT S OMEBODY WHO GOES TO THE S TATE ATT ORNEYS OFFICE A
ND G ET SSOMEBOD Y CHA RGED WITH DRIVING UNDER THE I NFLUENCEORW ITHFELON Y B
ATTERY .

| THINKW HAT I SM ISSI NG FROM THA TS CENARI O, YO UR HONOR, ISTHEN EXUSTO O
FFICIAL DUTY. THERE IS NOT HING IN THATS CENARIO I NW HICH THE J QC OR AN YB ODY
ELSE I SA SSER TING THAT THAT C ONDU CT ADV ERSELY AFFECTSAJUD GE'SABILITYTOS
ERVE A ND OUR CON CERN HEREA MONGO THERSISTHA TT HE | NDEPENDENT J UDICIARY IS
U NDERMI NED B'Y A P ROPO SITI ON THAT JUST BY M AKIN G AN A CCUS ATION THAT S OM
EBODY CANPUTAJUDGEINAPOSITIONOFEITHERHAVINGTHECHOICEOFHAVINGTO
DECIDETORESIGNORFACEREMOV AL .

CHIEFJUSTICE:SOWOU LD YOUALSOEXTENDITT O T HOSE C ASES WHERE THE J UDGE HIR
EDANATTORNEYATTHEINITIALSTAGEWHENTHEJQC TELLSTHEMTHATTHE REARE
CHARGESTHATHAVEBEENFILED AND THE JQC DECIDESNOTTO G O FAR THERAND N OT
T O FIN D PRO BA BL E CAUSE ? W OULD THEREBE AR IGHT T O ATTORNEYS FEES I N T HAT CASE?

NO.
CHIEF JUSTICE: WHY NOT?

BECAUSEATTHATPOINT THEJQC I SSTILL INVES TIGA TING , E XERCISING | TS DIS CR ETION
SAME ASAPROSECUTORWOULDBE. ITISONLYWETHINKWHEN THE JQC DECIDESTO GO
FOR WA RD A ND NOW THE A LLEG ATION BEC OMESPUB LI CAND THEJUD GE I SPUT I N A GA
ININTHATPOSITION.DO I D EFEN D C HARG ES | B ELIEVE A RE MER ITLE SSAND R IS KFIN
AN CIALRUINORDOI,YOUKNOW ,ORDOICAVETOTHOSE C HARG ESK NOWING I HAV E
N O ABI LITY T O REC OVER FEE SA ND | WOU LD RES PE CTFULL Y SUGGEST THAT JUDGES SERVE
THE PEOPLE OF THISS TATE A TL EVEL SO F COM PE NSAT ION THAT ARE FAR BEL OW THE PRI
VATESECTORANDINMANY , MANY I NSTANCESIFJUDGESAREUNABLETORECOVERA
TTORNEYSFEESTHEYWILLSIMPLY NOTHAVETHE WHEREWI THALTOD EFEND
THEMSELVES.

CHIEF JUSTICE: HOW MUC H ARE THE ATTORNEYS FEE S BEI NG C LAIMED?
THEY ARE IN EXC ESS OF A M ILLI ON DOLLARS IN T HI S CASE.

CHIEF JUSTICE: SO FOR THE PURPOSE OF THISD ISCUSSION ,W EARENOT T O CON SIDE R
WHETHER T HE AMOUN T | S REASONABLE OR N OT?

NO,WHATWEHAV EASKEDISTHAT YOU REFER THI ST O A SPE CIAL MASTER T O DETER MI
NE REA SONABI LITY.

JUSTICE: | THINK Y OU 'V E O UTLINE D THE PAR AMET ER SO FW HERE YOU ARE GOI NG W HERE
THERE IS AJQC P RO CEED ING AND THEJUD ICIAL OFF ICERPREVAILS, THAT SR EALLY
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WHAT YOU ARE T ALKING ABOUT. YOU ARE NOT TALKING ABOUT THE CRIMINAL LIT IG ATION ,
PRIVATE, ANYTHING LIKE THAT. WOULD YOU THEND IRECTY OU RA TTENTION TO THE CHI EF
JUSTICE'S QUESTIONASTO T HIS CON ST ITUT IONAL PROVISION AND THE U ND ERLYIN G
POLICY? | THINK YOU HAV E SAT IS FIED U SPRETTY M UCH A S TO WHE RE THE PAR AMETERS T
AKEUSBUTLET'SGOTOTHE FOU NDAT ION, IF YOU WOULD , PLE ASE.

YES, SIR. AGAINWIT HR ESPECT T O T HE C ONSTIT UTIONA L P ROHIBITION WE JUST DON'T S EE
THA T T HE ABSENCE OF THE ATT OR NE YSFEE SNECESSARILY ISANINTENT THAT AJUDGE
C AN NEVERRECOVERCOSTS,ANDWE'VEGOTSITUATIONSWHERETHOSETYPESOFT
HING S C OEXISTELSEWHEREAMICABLY IFYOUWILL.

JUS TICE : THE NEX US | T HINK THE C HIEF W AS REFERRING TO AS WELL IS THERE ARE REA L PRA
CTIC ALIT IES INVOLVED HER E AND W HE THER T HE F UN DING F OR T HESE THINGS IT IS NOT F
UNDED WITH GENERALREVENUELIKEYOUCANGOTOT HE LEG ISLATURE ON OTHER K INDS
OFTHINGS. THISISAPRACTIC AL APP RO ACH AS WELL.

R IGHT .

JUSTICE: THAT ALTHOUGHITM AY FLOW T HROU GH THE STA TE COURT ADMIN IS TR
ATORS , T HE RE IS NOT A POT OF M ON EY YOU CAN K EEP GOING BACK TO T O FUND T HESE THI
NGS. WHATISTHEANSWERTOTHAT?

THE ANSWERISASWESUGGESTED THATTHISCOURT I NTHESER ARE INS TANC ESW HE N
AN AWARD I S APP ROPRIA TE WOU LD DIREC T THE OFFICE O FSTA TE C OURT ADM IN ISTR
ATOR,O0FCOURS E, OPERA TE SUND ER THE S UPER VI SION OF THI SCOU RT T O R EQUEST
THOSE FUN DS FRO M THE L EGIS LA TURE,W HO W OULD THENBE, | THINK ,A L EG ISLATIVE
B RANCH.

JUSTICE:JUSTLIKEATORTCLAIM?

ASTOWHET HERORNOT THA TT HE L EGISLA TU RE DEE MED I T A PPROPRIATE TO A PP ROPR
IA TE THOSE FUNDS.

CHIEF JUSTICE: THEY WOULDHAVE TO DECIDEW HICH IS, AGAIN, THEPOLICY I SSUETHATWE
ARELOOKINGAT,ANDIFIND THI SD OC TRIN E FAS CINATING L OOKING ATTHE L UMELLO C
ASEINTHECITY OFSUNRISE,HAV INGBEENDOWN THERE D URING THAT P ER IOD | HAV E
ACQUA INTANCEWITHTHAT ,ISTHATPUB LICFUNDS M AY ONLY BEEXPENDEDFOR AP
UBLI CPUR PO SEAND THA T'SWHERE | THINKWE GETBACKTOY OURM UCHBROAD ER V IE
WTHATAPUBLICPURPOSEISSATISFIED BEC AU SE THE JQC H AS C HA RG ED T HE JUD GE
W ITHCONDUCTTHATHAS ASUF FI CIENT NEX US AND THAT' SA GAIN YOUDONTGOF
ARTH ER I N D ETER MINI NG W HETH ER T HI SREALLY WOU LD SER VE APUB LI CP URPOSE I N A
BRO ADER SEN SE ?

| WOU LD RES PE CTFU LLY DISAGREE, J US TI CE PAR IENT E. W E THI NK ; W E BEL IEVE STR
ONGLY THAT A P UBLI C PURPOSE IS SERVE D BY THE E XPEN DITURE OF FUNDS IN T HISC ASE , B
ECAU SE IT PRO TECT S A C OUPLE OF VER'Y F UNDA ME NT AL AND V ER Y IMP OR TANT P RI NCIP
LENSTHISSTATEANDONEISTHE | NDEPENDE NC E OF THE JUD ICIARY. THAT AJUD GE S
HOULD NOT B E T AKEN DOW N, I FYOU WIL L, T AKEN OUT OF A CON TROV ER SIAL C AS E BAS
ED UPO N ON ANONY MO US A CCUSAT ION.

CHIEF JUSTICE: YOU KEE PGOINGBACKTOTHATASIFTHEJQCDOESN'THAVEAVERY ,(V
ERY CAR EF UL P RO CESS FOR W EEDING T HR OUGH T HE CASESTHATHAV EN O MER IT FRO M
THOSETHATAPPEARTOHAV EMERIT, AND YOU AREALS O FORGETTING THATALT HOUGH
YOURCLIENTWASFOUNDNOTTOBECLEARANDCON VINCIN G EVIDENCE, THERE ARE S
TATEME NT SBY T HE JQC THA T I NDICAT E THEY H AD S ER IOUS C ONCERNS ABOUT W HE THER
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THERE,INFACT,HADBEEN I MPROPRIETY .DOYOUDENY THAT?

| THINK THAT THE FIN AL O RDERCANBEREADANUMBEROFWAY S,BUTIALSOTHINKT
HAT WHEN YOU L OO KAT THE TRANSRIPTOFTHIS--TRANSCRIP TOF THI STRI AL AS AWHO
LE T HE E VIDE NC E WAS O VERW HELMING.

JUSTI CE: W E D ON 'T HAVE A T RANSCRIPT OF THE ENTIR E T RIAL. WE HAVE QUO TES,REALLY

CHIE FJUS TICE : J US TICE BELL HAS A QUESTION AND THEN Y OU AREVERY CLOSETOOUTOF
T IME.

IWANTTOGETON APARAL LEL TRACK. THE PROCESSHEREINTHE JQC ISSIMIL AR T O THE
PRO CE SSES UNDER 112 FOR ELE CT ED O FFICIALS A ND P UBLIC OFFICIALS IN OTHER W AY S WHE
RE THE G OVERNOR C AN R EMOVE PEO PL E O R ARE R EFERRED TO T HE HOU SE AND THE S
ENATE AND A WHO LEP ROCE SSSET I N THE RE. INTHA T CIRCU MS TANC E, AREA TTOR NEYS F
EESALLOWED TOPUBLICOFFICIALSSIMIL ARLY E LECTED P UBLIC OFF IC IALS O R APP
OINTED O FF ICIALS?.

I'MSORRY ,JUSTICEBELL,IDON'TKNOWTHEANSWERT O T HAT.

CHIEF J USTICE: YOU HAV E ABOUT A H ALF A MINUTE OF YOUM IGHTWANTTOSAVEITFORR
EBUTTAL.

THANK'Y OU.

CHIEF JUSTICE: BUT YOU CAN USE I TU P.

| WILLSAV EI TFOR REBUTTA L. THANK Y OU .
CHIE F J USTICE: I'LL GIV E YOU ANOTHER MIN UT E .

MAY ITPLEASETHECOURT,MY NAMEISCHARLESPILLANS.IWASSPECIALCOUNSELT
O THE COMMISS ION IN T HE INV ESTIGA TIVE HEARINGBEL OW ,ANDIREPRESENT,OFC
OURSE, THE COM MISS ION. THE COURT INARGUINGORINSETTINGUPTHE ORA L ARG UM
EN T INTHI S CAS E PUT PRI NCIP LE O NE B EING THEONETHATHEDEVOTEDHISTIMETOW
AS S PECIFI C AUT HORITY FOR THE AWA RD O F ATT ORNEY FEE SI N THISCASE.NOW ,W HA T I
READ I N THE BRIEF AND T HE ARG UM EN TWHICH ALB EI TPROMP TE D BY THE QUE ST IONS
FROMPRIMARILY JUSTICELEWIS , WHATIHEARFROM THE RESPOND EN TS A MUCH B RO
ADER ARG UMEN T AND A D IFFERE NT C ON CEPT THA N THE ONE THAT WAS B RIEF ED I N THE
CASE INW HICH W E F OCUS ED P RIMARI LY ON T HE Q UESTION OF WHETHER OR NOT THESE P AR
TICULAR C HARG ES AND THE I SSUE SL IT IGATED I N THE H EARING AROSEOUTOF - -.

JUSTICE: I THINK I N F AIRN ESS AS AW HOLE TO T HE ARGUMENT THAT'S R EALLY WHERE THEY
WERE H EADING WITH T HI SBECAUSE THEY KEP T T AL KING ABOUT MOTIVATION FOR IT. SO IF
Y OU C OULD ADD RESS T HOSE S AME A RG UMENTS | W OU LD APPRECIATE IT IF YOU W OULD.

WHATIWASPOINTINGOUTTHATSNOTEXACTLY WHEREWEWENTINTOTHIS. I THINK
WHATIHEARARGUEDNOWISAMUCH B ROAD ER P RINCIPLE THAN THE O NE THATW AS A
DD RESS ED .

CHIEF JUSTICE: DO YOU OF COURSE CONCEDING S OM ETHING THAT MIGHT NOT THE J QC M AY O

R MAY NOTHAV ETHE ABILITY TOCONCEDE ,BUTTHATTHEDOCTRINE, THETHO RN BER
D OCTRINEAPPLIESTOJQC P ROCE ED INGS? DOES THE J QC AGREETHA T I T DOE S?
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WE DO. THE SECON D Q UE ST ION T HAT W AS ASKED O F US WAS W HETH ER S OVER EIGN | MM
UNIT Y OVE RRID ES.

CHIEFJUSTICE: YESBUTABETTERQUESTIONISDOESTHE CONSTIT UTIONAL PROVISION
THAT SETS UP THE JQC PROHIBITORPERMITOR --

I THINK THATOBVIOUSLY IHAVENTPUT THISTO THE COMMISSION. 'M SIMPLY THE L AW
YER I N THIS PARTICULAR CASE BUT | THI NK T HAT THE PRI NCIP LE FIR ST O F THI SCON ST ITUT
IO NA L P ROVISI ON DOES NOT M AKE T HE PRO VISIONFOR I TTOBE CON SIDERED AND TOBE
CON TROL LE D AND W HEN YOU P UT THAT UP AGA IN ST THE SOVEREIGN IMM UN ITY RULEW
HICH WAS | NVOL VED W HI CH W AS T HE SECOND Q UESTION ASTO WHETHER ORNOTTHISC
OURT,ANDIDEALWITHTHATINMY BRIEFWHE THER THO RNBERREALLY RUNSAFO
UL T HE SOVEREIGN I MM UN ITY AND T HE S EPARATION OF POW ER SSUCH THATITREALL Y I
S AL ONG-STANDING CON ST ITUT IONA LPROVISION THA TP RE CEDED T HE 196 8 CON ST ITUT
ION.

CHIEF JUSTICE: BUT THEIR IDEAISWESAY FEESSHOULDBEAWARDED,LET'SJUSTSAY
WESAY IT WEDONTHAVETHEPOWER,SOWEPUTITBACKTOTHE L EGISLA TURE AND
THEN I N THAT WAY THE JQC R EALLY W OULD NTHAVEANINTERESTIFTHE LEG IS LA TURE
SAIDPREVAIL IN GPARTIESI NAJQC P ROCEEDING GET ATTORNEYSFEES,I MEANJUSTF
RO M APRACT IC AL POINT I M EANWHATSTHEDOWNSIDETOTHATARGUMEN T? THATIST
HA TWE D ON T MAK E T HE DEC ISION. W E MADE ADECISIONTHIS ISP UBLIC PUR POSE .
THISISJIQCBUTITISREALLYUPTO THE L EGISLATURE TO DECIDEW HE THER T O PAY T HE F
EES. 'MNOTSUREIFTHA TS G OOD OR BAD ACTUALLY ASISAY IT,BECAUSE,Y OUKNOW,
W HATIFTHEY SAY INTHISCASE YES, INTHIS C AS E NO.

W ELL ,SEV ERAL THOUG HTSCOMETO M IND.ONEISIDONTLIKETHEIDEAORTHETHO
UG HT OF T HE SE C ASES BEI NG RET RIED I N THE L EGISLATU RE O N THE QUE STION O FW
HETHER O RN OT T HERE SHOULD BE ENT ITLE MENT OFFEESANDW HATISTHEROLEW ITH
RE SPECT TO THAT.IBELIEVEITISTHE H AF NE R C AS E AND THE C OURT SAI D C OSTS SHO
ULD BE KEP T WIT HIN R EASON NOT ONL Y FOR T HE B ENEF IT O F THE JUD GE T HAT' S| N ISSUE
BUTALSOFORTHECOMMISSION,ANDIJUSTTHINKTHATISTHESLIPPERY SLO PE.

CHIEF JUS TICE: LET'S GO BACK TO, THOUG H, THE ISS UE O NE. HAVE YOU, AND I JUSTWANTT
O,0RHASTHEJQC ACCEPTED T HE N OR N OT THAT THE T HORN BE R D OCTR INE W OULD
APPLY TO JQC P ROCEED INGS?

W E HAD ACCEPTED THAT. THATWASTHEPOSITIONITOO KIN T HE BRIEF.

CHIE FJUSTICE: SO THEN I TSEEMSTOM ETHA T THE D ISTINC TION B ETWE EN SOMEB OD Y
THAT MAY BE C HA RGED WIT HP LAGIARISM ANDANACTIVITYTHATISNOTDIRECTLY
RELATEDTOTHEIROFFICIALDUTIESBUTISOFSUFFICIENT C ON CERN THAT IT WOULD
AFFEC T THE IR ABILITY TOSER VE ,V ERSU SA S ITUA TION WHERE AJUDGE I SC HARG ED W IT
HHAV INGBEENCHARGED W ITHH AV ING ENGAGED I NI MPROPERPRITSON AN E X-PA
RTEB AS IS ASW E HAD YESTERDAY WIT H A JUDGE WHO HAD AREL ATIONSHIPW ITHAW
OMAN W HO W AS A PP EARING BEFOREH IM,HOW WOU LD T HAT SERVE A PUB LI C PURPO SE
TOSAY ,WELL,WEWILLGIVEFEESWHENTHEY AREA ND T HE CONDUCT MIGHT BE WORSE,
Y OUKNOW ,THATIFITISCHARGEDINCONNECTIONWITHTHEDUTIESON T HE BENCH B
UTIFITISOFFTHEBENCHBUTWESTILLTHINKITISSUFFICIENTLY C ONNECTED W E ARE
NOT .| 'M VERY U NCOM FO RT ABLEW ITHTHATPAR AD IGM,AND COU LD YOUHELP M E,
COULDYOUGIVEMETHEBEST ARG UMEN TFOR W HY ONE WOULD ALL OWFEESAND T HE
OTHERWOULDN'T?

WELL,ITHINKYOUGOBACKTOTHEORIGINALPRINCIPLEOFTHORNBERANDTHATIS
THATITISTHE INT ER EST OF THE STATETO PROTECT ALLOFTHEPUB LI C,N OT JUST J
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UDGESWHENTHEY AREATTACKED ORWHENTHE Y HAVETODEF EN D THING STHEY
HAVE DONE I N THEIRO FFICIAL C AP ACITY.

CHIEF JUSTICE: BUT THAT WOULD BE , AGAIN, | SEE THA T D IFFERENT LY. FOR EXAMPLE, WE HAD
T HE JUDGE THAT WAS ATT AC KE D V ER BALLY AND WIT HTHREA TS FOR T HE SCH IAVO C AS E
,ANDJUSTLET'SSAY THATHEHAD BEENSUE DB Y SOMEB ODY. N OBODY IS E VE R SUG
GESTINGTHATIFHISCHIEFJUDGEISCALLEDUPTOTHEOFFICEOFSTATE C OU RT ADM
INISTRATORTOGET AN ATTORNEY T TOREPRESENTHIMTHATWEWOULDN' THAVEP
ROVIDED IT.W EPRO VIDE ATTORNE YSFORJUDGE SSUED I NTHE IR O FF ICIA L CAPACITY
ALL OF THETIMEWHE NI TI1SCLE ARLY THERE. | 'M HAVING T ROUBLE WIT H TAKING IT TO THE
NEXTSTEPTHAT WHEN THE JUD GE | SC HARGED N OW WITH A C ONTROV ERSIALRULING, B
UTWITHMISCONDUCT,HOW THAT IS S ERVING A PUB LIC PUR POSE T O R EIMBURSE A TTOR
NE YSFEESW HEN TH EJ QC D OE SN 'T E STABLI SH C LEAR AND CONVINCING EVIDENCE B UTW
HERE THERE ISN O EVIDENC EOFBADFAITHONTHEPARTOFTHEJQCWITHMAKINGT
HA T D ISTINCTION THAT YOU ARE ASKING USTO MAKEHERETHATO NEWASDON EOFFTHE
BEN CH AND THE OTHERW AS D ON E O N THE BENCH .

THATISTHED IS TINC TION THAT THO RN BER MAKES,AND Y OURHONOR ASKED I F THE
COM MISSION T OOK THE POSIT ION THAT THORN BER APP LI ED AND THE POS IT IONWAS I TA
PPLIEDBUT IT APPLIED I N THAT C IRCUMSTANC EW HERETHE ACT IVIT Y INVOLVED THE J
UDGE'S O FFICIAL D UTIE S. Y OU ARE S UGGE STIN G A B ROAD ER A PPLICATION O F THO RN BE R
W HICH THO RN BER - -.

CHIEF JUSTICE: THEY ARE OFFERING IT AND I'M THINK ING FRO M A P UBLI C P URPO SE A RGUM
ENT THAT | FEE L U NCOM FORTABLE WIT HT HA T DIC HOTOMY.

WHA TIWASGOINGTOSUGGE STISWHATTHE Y ARE ASKING FORISAPUB LI CD EFENDE R
SYSTEM FOR J UDGES IN ASKING THE JUD GE SA LTHO UGH W E ALL W IT HR ES PECT TO THE J
UDICIARY ARETOBEPUT INASEPARATECATEGORY APARTANDD ISTINCTFRO M O
THER P UBLI C O FF ICIALS W HO MAY COME BEFORE THE SPE CIAL E THIC S COM MI SSIO N.

CHIE FJUSTICE: IFTHEY PREVAILINANY OFTHOSEOTHERSETTINGS,DOWEKNOWTHE
LAWASTOOTHEROFFICIALS?.

WE H AV E FOR E XA MP LE THECHAVEZVERSUSTHECITY OF T AMPAW HICHWASACITYC
OUNC ILWO MA N WHO V OTED O N A R ECLASSIFIC ATION IN A Z ON IN G MATTER AND THAT W AS
AN O FFICIALACT,BUT THE R ECLA SS IFICATION RELATED TO H ER BUSINESS WHICH W AS AR
ESTAURANT AND SO IT WAS FOUND THAT T HE V OT EW AS NOT S ERVING T HE PUB LI C PUR PO
SE.SOTHEREISANEXAMPLEOFWHERETHEISSUECAMEUPANDTHE CERTW AS A PPLI
EDFOR.

CHIEF J US TICE: HAV ING READ ALL OF THOSE C ASES|I'M V ERY U NC OMFO RT ABLE WIT H THE
DISTINCTIONS THAT AREM ADEAND IJUST I UND ERST AN D THE U NDER LY ING PRI NC IP LE
OFTHECASESBUTI'MSTILLNOTSUREIVEGOTTENONEWHICHSAY STHATHEREIT
WOULD REQUIRE AJUDGE HOLDERTOEST AB LISHTHATTHE REA SO N, THE M OTIVATION
FOR THE | MPRO PE R C HARGE, WHICHI SWHATHEISSAYING,WASBECAUSEOFHISROLEI
N THE COURTHO US E I NVESTIGATION ,ANDIFTHAT SSOW EW OULD HAVE TOHAVEAS
EPARAT E H EARING T O E STABLISH B OT H THI NGS.

WELL, TWO COM MENT STHERE. FIRST I AGR EE WITH YOU IN R EADING ALL OF THE C ASES |
HAVEAHARDTIMERECONCILINGTHERESULTSANDSOMEOFTHEMAND WEG O BEC
OMETO180INTHEFIRSTCASEAND YOUREADTHEMALLOFTHEW AY THR OU GH AND
ITISDIFFICULTTORECONCILE THEM , BUT T HE F UNDAMENTAL PROBL EM W IT H JUDGE HOL
DER'SARGUMENTASISEEITISHEISFOCUSINGONAN ISSUEW HICH HE RAI SED AS M
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OTIVATIONASSORTOFLIKEADEFENSE. THAT,TOO,ISASLIPPERY SLOPE.WHATO
UGHT TOBECONSIDERED ISWHA TI S THE C HA RGE? W HAT WAS T HE J UDGE O R A NY PUBLI
COFFICIALCHARG EDWITHTOGET ARISEOQOUT O F THE PUB LIC OFF ICIAL'SO FFIC IA L
DUTIESISTHISYOU?Y OU GOBEYONDTHA TAND YOU ARE OUT INT O A L AND.

CH IE FJ USTICE: LET'S SAY THATINTHISCASETHA TJUD GEHOLDER,WEKNOWHEW AS I
NVOLVED W ITHHELPINGFINDOUT ABOUT O THER C ORRU PTION, I N THE C OURT HO US E,
AND LET'SSAY THATTHE EVIDENCE, THE JQC B ECAM E CON VI NCED AFTER THE WHOLE H
EARING THATITWASAWHISTLE-BLOWERTYPEOFMOTIVATIONTHATHAD LED TOIT.
WHAT ABOUT THA T SITUATION? IN OTHER WORDS WHERE SOMEBODY, | MEAN THE JUDGE HAS A
DUTY IFTHEY KNOW O FC ORRUPTION. THEY CANT TURN T HE O THER WAY. THEY ARE REQ Ul
RED TOCERTAINLY TOLET THEJ QC KNOW.NOW ,M AY BEN OT T HE WAY J UDGE H OLDE R
W AS INV OLVE D WIT HA N UNDERCO VER,B UT CER TAINLY THEYHAVEA--SOWHATITIF
I TWASESTABLISHEDTHATTHISW ASPAY BACKFORHAV INGTURNEDINANO THER
JUD GE ?

WELL, WESTILLHAVETOGOBACKTOTHEBASICISSUED IDHEPLAGIAR IZ ETHE PAP ER.
THEMOTIVEFORBRINGING THATTO LIGHT I SI RRELEVAN T .

CH IEFJUS TICE: YOU D IDN'T ESTABLISH THAT HE DID. YOU D ID N'T E ST ABLI SHH E P LAGI
ARIZED THE PAPER.

WEDIDN' TPROVEITBY CLEARAND CON VINCIN G EVIDENCEINACCORDANCETOTHE
FINDING SO F THE H EARI NG P ANEL. | THOUGHTWEPUTONAVERY COMPELLINGC
IRCUMSTANTIAL EVIDENCE CASE T HAT HE DID, BUT W ITH ALL O F THE T ECHN ICAL ISS UE SR Al
SE D ABOUT AUTHE NTICITY O FTHE P APER I T HI NK T HE PANEL WAS UNC OMFO RTABLE WIT
H THE RESULT AND FOUND IT WAS N OT P ROVEN B Y CLEAR A ND C ONVINCING EVIDENCE. SO WE
DIDNNTFINDHEDIDN' TDOIT,EITHER,ISTHEPOINTI'MSAY ING. THEYJUSTFOUND T
HE RE W AS N OT PROOF B'Y C LE AR AND C ONVINC ING EVIDENCE BUT I DONT THINKTHA T T HI
SCOURTORANY COURT SHOULDBEPUTINTHEPOSITIONOFWHATISTHE MOT IVAT ION
B EHIND T HE C HARG EWHICH | STHE B ASISF OR D ETER MI NING W HETH ER OR NOT THE CON
DUCTINVOLVEDINTHEJUDGE'SO FF ICIAL DUT Y.

JUSTICE : AS | U NDER STAN D YOUR ARGUMENT THE N, UND ER THE THORN BER CASE, YOU L
OO0 KA TWHETHER OR NOT THE ACT UA L ACT IONS T HAT A RE B RO UGHT BEF OR ETHE J QC,
WHICHINTHISCASEIS ALL EGED P LA GIAR 1Z E 'ING. WHETHER OR NOT THAT ACTION A
ROSEOUTOFHISOFFICIALDUTY?

CORRECT.

JUSTICE: AND N OTHI NG ELSE. EVEN | F SOM EO NE B ROUGHT I TTO THEJQC'S ATT ENTI ON B
ECAUSE OF SOM EO TH ER M OTIV E.

RIGHT . THE MOTIV EF OR S OM EONE BRINGING IT TO THEJQC 'SA TTENTION SHOUL DBE |
RRELEV ANT TO T HE ISSUE O FW HETHER THE ACT I TSEL F I NV OLVED THE JUD GE 'S D ECISIO
N .

JUSTICE : BUTHOW D OE ST HAT A DD RESS J UDGE H OLDE R'S C ONCERN HERE W HICH S EEMS
TOBETHATIFINFACT,SOMEONE,SAY HASACASEBEFOREHIMAND THEY DON 'TW
ANTHIMTOBEONTHISCASE,ANDSOTHEYBRINGITTOTHEJQCJUSTSOHEHASTOB
E R EMOV AL LED - - REMOV ED FROM THI SCAS E AND GO THROUGHALLOFTHIS,HOW D
OES YOU RP OS ITIO N ADDRESS THAT KIND OF CONCERN?

WELL, WHEN Y OU SAY BRING I TTO THEJQC ,ONE,I TW OULD D ETERMINEW HATISITTHE Y
B ROUGHT TOTHEJQC.
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JUS TI CE : BUT WE' RE TALKING ABOUT THE SAME ISSUE HERE, THE PLA GI AR IZIN G.

THE PLAGIARIZENNG, I THINKINTHATCASEHEWOU LD, AND LET 'S A SSUME T HE I NF OR
MATION THEN WENT FOR WARD WIT HIT ,ITGOE ST HR OUGH AS | B ELIE VE JUSTICE P AR
IENTE HAS P OI NT ED OUT AV ER Y R IG OROU S SCR EENING P ROCE SS FOR THE | NVESTIGA TIVE
PANELWHICHJUDGEHOLDERDIDN TDOINTHISCAS E,HEHADTHE O PPORTUNITY TO
APPEAR IN THISVER Y C AREF ULLY SCREENE DBEFOREA CHARG EISBROUGHT ,BUTIFT
HE C HARG E | SBRO UG HT AND INDEED IT I ST HE S AM E CHA RGE THAT W AS BRO UG HT I N
THISCASETHENOURPOSITIONWOULDBETHATHEISGUILTYOFIT.HE--THECASES
HO UL D BESUED OR SUF FICI EN T EVI DENCE THAT THE CASESHOULDBEPURSUED ANDIT
ISN OT A MATTER OF THE MOTIV ATIO N OF THE PARTY, WHE THER THEY W AN TT O GET T HE J
UD GE REC USED O R N OT. THAT SHOULDN'T BE A FACTOR.

JUSTICE:ISITATALLANALOGOUSTOASITUATI ON W HERE ADEFENDANTISACCUSEDC
RIMI NALL Y ANDISACQUITTED ANDINSOMECIRCUMSTANCESCANGET THEIRATT
ORNE YSFEESW HENTHEY ARE ACQUI TTED ?

I DON'TKNOWBECAUSE I DON'TPRA CTICEM UC HCRIMINALLAW THE CIRCU MS TANCES
UNDER WHICH A CRIMINA L DEFEN DA NT CAN GET THEIR A TT ORNE YS FEE SW HEN THEY A RE
ACQUITT ED.PAR TICU LA RLY WHEN T HEY H AV E PRI VATE COUNS EL OBV IO USLY THE
PUBLIC D EF EN DE R S YSTE M P ROVIDE S MOST OF THO SE C ASES. | CANT ANSWERY OURQ
UESTION.

CHIEF JUSTICE: THAT WOULDN'T BE UNDER THE T HORNBE R D OCTR IN E.

NO,ITWOULDNOTBE,AND | DONT KNOW T HE CIRCUMSTANCES UNDER WHICH THE Y ARE
REI MBUR SE D .

JUSTI CE : THE U NDER LY IN G C ONCE RN T HAT WE A RE H EARI NG VOICE D AND W E REALLY
NEEDTOMAKESUREITISFULLY AIREDISSAY INGIFYOUWANTTOSET UP AJUDGET
HENYOUSETHIMUPWITHTHINGSTHATAREOUTSIDEOFOFFICIALDUTIESBUTITISR
EALL Y N O DIF FERE NT THAN IFY OU SET THEM UP W ITH THE Y U SE D | MPROPE R LAN GUAGE
IN A C OURT RO OM. DO YOU SEE WHA T I'M SAY ING T HOSE THATW AN TTO ATTAC K AJ UDGE
THE ARG UM EN T FLO WS THAT IT R EA LLY ATT ACKS AND UNDER MI NE ST HE IND EPEN DE NC
EOFTHEJUD ICIARY | FY OU DRAW THISD ISTI NCTION BECAUSE THEY CAN ALWAYSSETUP
FACTSORFABRICATEAREASONTOINITIATEJQCSTU FFU ND ER A LLEGATIO NS THAT
WOQOULD B EM ORE P ER SO NAL , DRU G C HARG ES, W HATEVERIT IS, AND THAT' SWHA T T HE
YSEEM TOBEVOICINGASAPOLICYCONCERNITHINKIHEARTHE CHI EF JUS TICE A LSO
CON CERNEDW ITHTRYIN G TO SLICETHISO NION I N D IFFERENT WAY S IF YOU 'VE G OT AN U
ND ERLY INGPOLICYTHATYOUNEEDTOADVANCEHOWISITBESTADV ANCE D? W HY |
SITNOTBESTADVANCEDBY THE ARG UMEN T THAT T HE O THER SIDE M AK ES ?

THAT T HE JUD GE W OULD B E ENTITLED TO REC OV ERH IS ATTORNEYSFEES.
JUSTICE:BAS ICALLY INALLJQCPRO CEEDINGSISWHATITCOMESDOWNT O.

WHICH I SSOM ETHI NG O BVIO USLY THA T W AS NOT C ONSIDE REDI NPREPARATIONOFT
HE BRIEFSINTHISCAS E,BUT I THINKY OU R HONOR I N THE H YPOTHE TICAL SITUATION YOU
GAVE WHERE THEY ARE SETTI NG UP THE JUDGE AND MAK IN G A LLEGAT IONS OF DRU GS AND T
HE LIKE, TOSOMEEXTENTYOUHAVETORELYUPONTHEINTEGRITY OFTHE C OM MISS
IONANDITSPROCEDURESTOWEED OUTTHOSEKINDOFCASESSOTHEYNEVERGETTO
THE POINTWHEREITRESULTSINAFOR MALCHARGE ANDINTHISCASETWO WEE KS OF
TRIALAND AM ILLION SEVEN I N ATT ORNE YS F EE S.
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JUSTICE : BUT I THINKY OU W OULD A GREE THA T'SN OT AN ELEMENT O RC RITE RI A1 NVOL
VE D IN THE THORN BE R D OC TRIN E?

RIG HT .

CHIEF JUSTICE: BUT WHAT IF THE PLA GIARISM H ER EWAS P LA GI ARISM O F AP RE SENTAT IO
NTHATTHEY WEREMAKINGATAJUDICIALCOLLEGE?ITJUSTDOESNTSEEMTHATT
HATSPLITMAKESALOT OFSENSE AND T HERE FORE REQ UIRING SOMEBODY TOGOINTOT
HE MOT IVATION,ANDI'MNOTSUREYOUHAV EREALLY,Y OUKNOW, EITHE RWAY THE
IND EP EN DENC E OF THE JUD GE I ST HREA TENED BY HAV IN G T O DEF END THESE C HARG ES .

WEL L, I THINK THE H YPOT HE TICAL YOU GAVE | SVERY CLOSE TO THA T E LLIS ON C ASE W HI
CHW AS ADISTRIC T COU RT OPINION I N W HICH T HE SEW ERE A WARD ED | N CON NE CTIO N W
ITHPLAGIARISMTYPECHARGEW HERE IT REL ATED T O T HE O FFICIA L DUT IES OF THE
CASE.

CHIE FJ USTICE: BUT DO Y OU FEEL | GUESS | KNO W YOU A RE ADV OC ATING FOR T HI SBUT D
OY OU REALLY FEELASAGAINTHEJQCHERE,ISACTINGINTHEPUBLICINTEREST,D O
Y OU FEE L C OMFO RT ABLE,REALLY ,WIT HTHA T DISTI NCTION?

YES.
CHIEF JUSTICE: A ND TELL ME WHY.

BECAUSE | THINK,AND I AMANADVOCATEFORTHE JQC.I1'M CONCERN ED ABOUT ,ASI
IND ICAT ED B EF ORE, WHA T 1 W OULD C AL L THE SLI PP ER Y SLOPE OF GOING B AC K AND L
OOKING AT THEM OT IVES, W HY S OMEONE B ROUGHT T HE CHA RG E INSTEAD OF WHAT IS THE
C HARG E.

CHIEF JUSTICE: 1 'M N OT , U NDER M Y SCE NA RI O Y OU WOULDN'T LOOK AT THE MOTIVATION.
YOU WOULD LOOK AT THE FAC TTHAT THEY WER EREALL YJUST AP REVAILIN G PARTY AND
THEJQCWASSUFFICIENTLY CON CERNED T HA T THE ACT IO NS W ER E A CTIONS THAT W
OU LD I NTER FE RE WITH THAT PERSON'S ABILI TY TOSERVEASAJUD GE .

AND THATWASTHESECONDPARTOFWHATIWASGOINGTOSAY ,ORADOPTIN GWHE N
WHATICONSIDERTOBETHE YV ERY BROAD PUB LI C DEF ENDE R TYP E C ONCEPT OF P UTTI
NG THE J UDGES I N SPECIAL CAT EGORY AND BEING ENTITLED TOFEESAND VIR TUALLY A
NY AND E VERY C ASE | N W HI CH C HARG ES W ER E B ROUG HT P ARTI CU LARLY IF T HEY ARE
NOT P RO VEN AND OF COURSEMANY CASESARERESOLVEDAND THEY AREN EVERACT
UALLY GO TOAFUL L-BLOW NHEARING ,BUT I D ONTTHINKTHATTHE COM MISSION W OU
LD FEEL C OMFO RT ABLEW HEN CON FRONTED WITHTHISFUL LW HATICAL L T HE BRO AD
P UBLI C D EFEN DE R-TYPE A RGUM EN T O R CON SIDE RATION THAT HAS BEEN G IVEN .

JUSTICE: WESTILL HAV ETHE POSSIBILITY O F AN | MPEA CH ME NT P ROCE ED IN G AGAINST
ANY S ITTI NG J UDGE , CORRECT?

YES, SIR.

JUSTICE-WHAT S--HAS ANYONEANALYZEDANDLOOKLOOKLOOKEDATTHATPROCE
SSIFTHATWEREANALYZEDIFTHEJQCREFUSED TOACT BUT THE N T HE LEGIS LA TURE P
ICKSUPAND D ECIDES TO MOV E F ORWA RD W HAT'S THE S ITUA TION U ND ER THOSE
CIRCUMSTANCES? I'M NOT SURE THAT T HESE CASES ADD RE SS ED A NYTH IN G LIKE THAT?

IDON'TBELIEVEITDOES.IWOULDANTICIPATETHATIFTHE JUDGE THATW AS UND ER
THE | MPEACH MENT ,I FH E 1 SS UCCESS FULLY DEF EATE D T HE | MPEACH MENT AND | T ARO SE
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OUTOFHISOFFICIALDUTIESTHATYOUWOU LD SEEATHORNBERTYPECONTENTION.

JUSTI CE : BUT AGAINTHE SAM ETHO RNBER FIRSTPRONG THATITMUSTBEOFFICIAL
DUTIES NOT JUST ACR OS S THE B OARD?

BECAUSEONCEYOUSTRAY AWAYFROMTHATTOTHE BROADER PUBLIC DEF ENDE R-TY
PE CONCEPT I THINK I T1SSOMET HING THATI SFARBEYON D ANYTHIN G THA T THE COM MI
SSIONHASDEALTWITHORITHINKW EACTUALL Y BRI EF ED A BOUT , EITHER, SO WE WOU
LDREQUESTTHATTHE MOTIONBEDENIEDINTHISCASE.ISEEMY TIME ISR UN NING
OUT ,BEDENIEDINTHISCAS EBECAUSE AND FOR AV AR IETY O F REA SONS SET FOR TH IN
THE BRIEF WHICH | HAVEN'T HAD AN O PPOR TU NITY TO ADDRE SS, B UT B ECAUSE THE VER Y F
UN DAME NTAL R EASON THISCASEDID N OT ARISE OUT O FJ UDGE H OLDER - -.

CHIEF JUSTICE: AND | F YOU F EEL A ND WE WILL L OOK AT THE BRIEFS, AREYOUASKINGTOS
UBMIT S UPPL EMEN TA L B RIEF IN G ON THE BRO AD ER | SS UE ?

IFTHE COURTFEE LS I TNEEDS IT, | WOULD BE MO RE THAN D ELIG HT ED .

CH IEF JUSTICE: IF YOU FEEL YOU HAV EN 'T A DEQU ATEL Y BEEN ABLETORESPOND TOWHA T
YOU SEE AS A D IFFE RE NT ARG UM ENT .

IWOULDBEHAPPYTO.FORFURTHER ARG UMENTORFUR THERBRIEFINGON THISP
ARTICULA R P OINT .

CH IE FJ USTICE: 1 JUS T THOUGHT IF THE J QC .

AGAINIDHAVETOCONFERW ITHTHE COM MISSION.I'MONLY THEIRLAWYERANDL
AWYERS FOR THE C OMMI SS ION HAVE A DIF FE RE NT ROL E THA N R EPRESE NTING A PRI VA TE
CLIEN TAND I'MNOT UPHEREM AKING POL ICY DEC IS IONS O R MAK ING S TATE MENT ST HA
TBINDTHE COM MISSIONON FRAUD P OLICY MATTERS. | DONTSEETHATASMY ROLE A
NDI'MSURETHEYDONTSEETHATASMYROLE,EITHER.Y OU MIGHTALLOWMETEN
DAY STOFILEIT.

CH IE FJ USTICE: THIS | SWHAT | WOULD SAY . IF WE ORDER ANYTHIN G O BVIOUSLY W E WOU LD
ORDERIT.IFYOU,IFTHE COMMISSION D ECIDES THEY WANT T O FIL E SOMETHING | WOULD
SUG GESTFILING AM OT IO N.

YES,AND MAYBEINTENDAYS ORSO ME THING LIKE THAT. Y ES, THATW OULDBEFINEB
UT ITWOULDHAVETOTALKTO THE CLIENT .1 DONTHAV ETHE AUTHORITY TO TAKE THE
POSITION.

CHIEF JUSTICE: W E'VE GOT YOU LOUD AND CLE AR. M R. WEI NSTEININREB UTTA L.

THANK Y OU .V ERY B RIEF LY ADD RE SST WO M AJOR P OINTS. ONE,ASTO MR.PILLANS'Q
UESTIO N W HE TH ER J UDGES SHOULD BE P LACED IN ASPECIALC ATEG ORY WESAY R
ESOUND INGLY YES. THEPRINCIPLESTHATMUSTBEVIND I I NDIC ATED HER E WHICH - - V IN
DINDIC ATEDHERE--V INDICATEDHERE - -.

JUSTICE:BUTITONLY GIVESTHE ABILITY T O PRO VIDE FOR COSTS, ASSUM ING THA T YOU
CAN GET PAS T THE CON STITUT IONA L HURDLE, | SN'T THAT REALLY A POLIC Y C HOIC E FOR
THELEGISLATURETOENACTTHESTATUTEIFWEAREGOINGTOSAY THATJUDGESC
AN A LWAYSB EREIMB UR SED F OR JQC PRO CEEDIN GS FOR THE IRATTORNEYSFEES,I SNT T
HA T SOMETHING THAT SHOULD BE FOR THE LEGISLATURE SINCE I T 1 S GOING TO COME OUT OF T
HEIR P URSE ANYWAY?
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| DON'T THINK SO, YO UR HONOR, FOR THE F OLLOWI NG REASON. IF YOU LOOK AT THO RNBE R
F OR E XAMPLE WHAT T HIS C OURT WAS C ONFRON TED W ITHW AS A C LAIMFOR A TTOR NE YS
FEESBY THECOUNCILMANATISSUEUNDER111.070FTHEFLORIDA STATUTES. THE
LEGIS LATUREW IT HR ESPECT TO THEENA CTMENTOFTHA TS TATUTEDECIDED THATFEE
SSHOULDBERECOVERABLEINACIVILACTION.THATWASTHE LEG IS LATI VE POLICY AS
TO THA T I SSUE. BUT THIS COURT ,EVENTHO UG HTHEREISNO IND ICATIONFRO MY OUR
O PINION IN T HAT CASETHA T THE C OU NCIL MAN HAD TRAVELED UNDERTHO RN BERB
ELOW ,THISCOURT LOOKEDATTHE SITUATION ANDSAIDTHE111.07R IGHT I STOO NAR
ROWHERE. THISISNOTACIVILACTION,Y OU KNOW,THATFAL LSWIT HIN111.07, BUT
NON ETHE LE SS, T HE C OU NCIL MA N IN T HORN BE R SHOULD BE ALLOW ED TO R ECOV ERP
URSUANT T O A COM MO N-LAW DOCTRINESOIAMN OT T ROUBLE D BY THE P RO POSI TION
THAT AC OM MON- LAW D OC TRIN E L IKE THI SSHO ULD B E BRO AD ER.

CHIE FJUS TICE: AS FAR AS HOW FARITWOULDGO ,WHATIFINSTEADOFITGOINGPAST
PROBABLECAUSEANDBUTINTHEMIDDLEOFTHEHEARING,THEREISADISCUSSION
ANDTHEJQCBASICALLYTHEYARETOLDLISTENWEREGOINGTOBEGOINGAFTERF
EESUNL ESSY OU DISMISS THI S. | MEAN, WOULDN'T I TB E ALM OST , W OU LDN'T I T | NTERFE
REWITHTHE AUTHORITYOFTHEJQCTOBEABLETOCONTINUETOPROSECUTEWHATT
HEY FELTW ASAVALIDCLAIM?

I DON'TTHINKSO, YOUR HONOR, BEC AUSENOONE I SSUG GESTINGHERE ASW E SPOKE A
BOUT DURING M Y | NITI AL A RGUMEN T THAT THE F EE S BE D EDUC TE D FOR EXA MP LE D
OLLAR FOR DOLLAR FROM THE J QC B UDGE T .

JUSTICE: I TWOULD EXCEED ITINTHISCASE.

JUSTI CE : WELL , C AN | A SK ONE QUESTION. WOULD IT MAKE A NY DIF FERENCE TO YOU IF
AFTER T HE PRO BA BL E C AUSE DET ER MI NATION THEJQC HAD REFERRED ITTOTHE U.S. A
TTORNEYS O FF ICE BECAUSE THIS WAS ALL EGED LY AFELON Y O FFENSE, AND THE U.S . A
TTORNEYS OFFICE HAD PUR SU ED IT AND THE SAM ER ESUL T NOT GUI LT Y VERDICT ? W OULD
I TMAK E ANY DIF FERENCE T O YOU?

IDONTTHINK SO, YO UR HONOR. >>JUSTICE: SO THE SAME COM MON LAW CLAIMIFAC
RIMINA L PRO CEED ING - -

W E W OULD BE U NDERFEDERAL CRIMINALLAWW ITHRESPECTT O REI MBUR SE MENT O F
FEESBUT W E C ERTAINLY B AS ED UPO N A R EFER RAL WOULD NOT BE TRAVELING UNDER
THORNBER BUT AN ENT IREL Y D IFFE RE NT P LAYING F IELD . TWO QUICKPOINTSINMY B
RIEF R EMAINING TIM E.

CHIE FJUSTICE: YOUHAVENOREMAININGTIMEBUTWE'LLGIVEITTOYOU.YOUARET
WO AND A HALF M INUT ES OVER.

I JUSTWANTTOM AKE T HE POINT T HAT WHILE W E ADV OC AT EF OR ALL O F THE R EA SONS,
ALL OF THE CON CERN SE XPRESSED B Y THE C OURT THAT ABLANK ET RULE IS A FAR MOR
E W OR KABL E R ULE AND B ECAUSE O FI TSR ARITY DOES N OT P RESENT AP ROBLEMW ESTR
ONGL Y FEE L T HAT THE RECORD EVIDENCE INTHISCASECITED I N O UR BRI EF W OU LD SUP
PORT A P ROPO SITI ON THATJUDGE HOLDE R I SN ONETHELESS ENTITLED TORECOVERFEE S
UND ER A MOR E N ARRO W APP LICATION O F T HORNBE R'S F IRST PRONG. SEC ONDLY A ND L
ASTLY ,UND ERJQC'S| NTER PRET ATIO N AJUD GE COULD BEREM OV ED FOR CON DUCT T
HAT DOES NOT ARISEOQUTOFAND I SWHO LL Y UNC ONNE CT ED W IT H THE JUD GE 'S OFF IC IA
L D UTIES IF THE IR INT ERPRETATION | S CORRECT AND I W OULD SUBMITTHA TTHAT IS SIM PL
Y UNJUST AND BAD P UB LIC POLICY. THANK YOU SO MUCH.

CH IEF JUSTICE: THANK YOU. BEFORE Y OU L EAVE I HAV ET WO THINGS | WOULD LIKE T O SAY
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.ONEISICOMPLIMENTB OTH C OUNSEL FOR T HEIR H IGHL Y P ROFESS IONAL ARG UMENTS A
ND THEIR RESPONSIV EN ES ST O O UR QUE STIO NS. | T HINK YOU WER E HERE E AR LIER TODAY
WHENWEWITNESSED W HATWECONSIDERTOBESOMEE XAMPLESOFTHE OPPOSITEO
FP RO FE SSIONA LI SM AND SOFORPEOPLEWATCHINGTHIS,ITISALWAY SWON DE RF UL
W HEN WE HAV E ADV OC ATESTHATREALLY DOUSPROUD,AND I THINK, I THANK B OTH
SIDESFORTHATAND I GUESSTHAT' SGOODSINCEITISAJQCPROCEEDING THATITBET
HAT WAY. | ALSOWANTTOACKNOWLEDGETHELOSS,VERY SIGNIFI CANTLOSSOFTOM
M cDON AL D, THE G ENERAL COUNSEL .HEREALLY WAS ALON G-TI ME ADVOCATE. HEDID
SOM E ENORM OU SLY WON DERFUL THI NGS FOR T HE JQC AND A TER RIFI CH UM AN B EI NG A
ND W E ARE SOR RY FOR HIS L OSS. T HANK YOU VERY MUC H .
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