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Seburt Nelson Connor v. State of Florida

SC04-1283

THECOURTWILLTHENTAKETHELASTCASEFORTHISM ORNING.W HICHISCONNORV
ER SUS STAT E OF FLO RI DA . P ARTIES READY?

YES.
CH IEF J USTICE: ALL RIGHT.

GOOD MORNING.M Y NAME I SI SRAEL ENCIN OS A, AND I REP RE SE NT T HE A PPEL LANT ,SEB
URTCONNORINTHIS CASE .

CHIEF JUSTICE: ARE YOU P RIVATELY RET AINED COUNSELORREG ISTR Y?
NO,IAMREGISTRY.
JUSTICE: ANDINTHATVAIN, HOW LONG HAVE YOU BEEN ON THE REGISTRY?

| HAV EB EEN O N THE R EGISTRY SIN CE THI SC AS E . A PPROXI MATELY TWO O R THR EE SINCE
THE BEGINNING OF THIS C ASE .

JUSTICE : JUST AT TH E BEGINNING OF THIS CASE?
YES.

JUSTICE: I N YOU R BRI EF BEFORE THIS COURT YOU RAI SE A NUMBER OF I SS UE S C ONCE RN ING
I NE FF EC TIVE A SSISTANC EO F APP EL LA TE COU NSELWHICH ARENOT I SSUESTHAT ARER
AISEDINA3.8500R851MOTION,SOIWASW ONDERING WHY YOUHAVENOTFILED AS
EPAR AT EH AB EASPETIT IONWITH THE C OU RT .

OKAY .BASICALLY IDIDITTOTHEBRIEFAND IDON'TRECALLEXACTLY WHATW ASP
RESENT ED IN THE POS T- CO NVIC TION M OTION.

JUS TICE: HAVE YOU A TTENDED ANY O F T HE D EATH P ENALTY P OS T-CO NVIC Tl ON EDUCA
TIONAL S EM INAR S? .

YES, SIR.

JUS TICE: ONE OF THE REASONS FOR A QUE STION LIKE THATISTHA TMOST O F T HOSE S EMIN
ARS, THEY CLEARLY POINTOUT THEUSEOFHABEASCORPUSINTHISCOURTORANY A
PPELLA TE COURT T O C HA LLENGE T HE CON DU CT O F PRIOR A PPELLA TE COU NSEL .D ID YOU
HAV ETHAT?

NO,ITWASMYFAULT, YOURHONOR.

JUSTICE: W ITHOUT GOI NG MUCH FURTHER, CAN Y OU OUT LINEFORUSWHATYOURE
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XPERIENCE | S1 N DEA TH P ENALTY CAS ES ?

INDEATHPENALTY CASESIHAVETRIED ONED EATHPENAL TY C ASE I N MIA MI, TER RY
WEST,NOTTERRYWEST, I'™MSOR RY .| FORGET T HE D EFEN DANT 'S N AME. IT WAS AWH IL E
BACK,WITHTHE ATTORNEY MANNY VASQUEZ.IUSEDTOWORKW IT HR UDY SO RANDO
W HO WAS A C IRCUIT C OURT JUDGE AND IASSISTED HIM I NP REPARING T HE TRIAL O RD ER
B EFOR E HE W AS JUDGE AND NOW H E | S WORKING FOR HOL LA ND A ND KNI GHT.

JUSTI CE: THANK'Y OU FOR BEING RESPO NSIVE TO OUR QUE STIO NS..
CHIE FJUSTICE: Y OU M AY P ROCEED.

Y ES,ONEOFTHEFIRSTISS UESTHAT I WOULD L IKET O ADDRESS IS T HE SEC ON D ISS UE W
HICH I RAISEINTHE BRI EFW HICH W ASCRAWFORD.ASYOUAREAWARE,CRAWFORDH
ASBEENHELDBYTHISCOURTNOTTOBERETROACTIVELY APPLIED .U NDER B REED
LOVE A ND C HAND LE R. HOWEVER, | JUSTLEARNED THATTHE U .S. SUPR EME COU RT HAS A
CCEPTEDCERTASTOTHISPARTICU LARIRB L AND THEREFORE W E DON 'T CON CEDE IT . W
ITHREG AR DS T O THE | NEFFICIE NT A SSISTANCE OF COUNSEL.

JUSTICE: YOU HAVE ABOUT 14 ISSUE S H ERE.

I 'M GOI NG TO A DD RESS TWO. I'M GOING TO ADD RESS T HE ONE I N THE P EN ALTY P HASE A ND
THE ONEDURIN G THE G UI LT PHA SE.

JUSTICE : THE I NE FFEC Tl VE A SS ISTANCE?

THAT'S CORRECT, O KAY. AND FIRSTOFALL ,WEBEL IEVETHATTHEREW AS A CLE AR | NEFF
EC TIVE ASS ISTANCE OF C OUNS EL D URING THE P EN ALTY PHASE.I THINK THE W HO LE PRO
BLEM P ROBABL Y S TEMMED FROM THE FACT IT WASAH UG ECASEAND THE T RIAL ATT OR
NEY DI D NOT SEEK ASECON D COU NSELTO HELP HIMP RE PARE FOR T HE C ASE . C OUNS EL
M AD E, HISGOA L D URING THE PENAL TY PHASEW ASO UTLINED I N T HE B RIEF A ND B ASIC
ALLYHEWASTRYINGTOAVOID,HEWANTEDTOPRESENTASAMITIGATORTHEFACT
THA T M R. C ONNOR DID NOT HAVE A S IGNIFI CANT CRIMINAL H ISTO RY AND THE REASON HE
WAS D OINGTHATWASTOTRY TOAVO ID THE PROSECU TORG ETTING I NT O SEVER AL CRI
MINALACTSSUCHASBOMBTHREATSO VERAPAR KINGSPACETHATHEDIDATW ORK,
H E ASS AULT ED A C OWORKE RW ITH AM ACHE TE .

JUSTI CE: DID THE LAW YE R T ESTIFY AT THE P OST- CO NVICTION HEARING?

ONLY ASTOTHEISS UE O F C HILDHO OD . THAT'S THE ONLY | SSUE T HA T WAS ALL OWED FOR
THE C IRCU IT C OURT J UDGE.

JUSTICE: DID YOU ATT EMPT T O GET INT O T HAT?
YES, YES.| MEAN,|'M SOR RY .

JUSTICE : Y OU SAIDHE D ID N'T TESTIFY ABOUT THIS ISSUE.DID YOU ATTEMPT T O QUE ST ION H
IM AT THE EVI DENT IARY H EARING?

WELL ,IW ASLIMITED T O THE ISSUE OF WHETHER ORNOTHEINVESTIGATED THE C
HILDHOOD O F M R. CONNO R. THAT'SWHA T SHE LIM ITED T HE POS T-CO NVICTION H EARI NG .

JUSTICE : AND W HA T WAS C OUNSEL'S T ESTI MONY A BOUT T HAT I NV ESTI GA TION ?

ASFARASTHE CHILD HO OD ?
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JUS TICE : AS FAR AS W HAT THE TRIAL COURT ALLOWED Y OU T O QUE STIO N THE L AWYER
ABOUT.

WELL , HE B AS ICAL LY TESTIFIED THAT HE BRI EFLY TALKED OR THATHETALKED TO THE D
OCTOREISEN STEINANDHEHAD TALKED TO THEFAMILY.HEDID NOTR EC AL L TALKING
TO THE ONLY PERSON THA T A CTUALL Y K NE W MR. CON NO R FROM CHI LDHO OD THA T L IVES
I N MIAMI. AS YOU KNOW M R.CONNORISFROMTHEHONDURAS . HEGREWUPINANISL
ANDRIGHTOFFOFTHE HON DURASAND HEWASVERYPOOR.HEHAD ATROUBLEDC
HILD HO OD . T HERE W AS INS TANC ESO F ABUSE THA THE B AS ICAL LY W ASN OT A WARE OF
INTHISCASE.

JUSTICE:WHODID,INFAC T, TESTIFY AT THE ACT UA L P ENALTY P HASE ? T HERE WERE W
ITNE SSESW HO T ES TIFI ED , CORRECT?

YES, THEREWERED OCTORSTHATTESTIFIED I THINKTHE D AUGHTER.
JUS TICE : THE PARENTS?

NO, THEPAREN TSARED ECEASED . THE D AUGH TERTESTIFIED , THE M OT HE R T ESTIFIED, |
BELIEVE,ANDBASICALLYWHATTHETRIALATTORNEY TRIED T O PRE SENT AT THAT
POINTINTIMEWASTHATHEWASAGOODFATHER,AGOODPROVIDER.

JUSTICE: AND THE SEPEOPLEW HO , THEINVESTIGATORORTHEATTORNEY TALKED T O
PRIORTOTHEPENALTY PHASED ID NOT SAY THATMR. CONNORW AS AN ABUSI VE F
ATHER B UT T HOSE KINDS O F THI NG SWHICH Y OU ARENOWBRINGINGTOTHECOURT ;IST
HAT C ORRECT?

EXACTLY ,Y ES.B ASICALLY T HE REW AS A LSO EVI DENC E , THERE W ERE | NSTA NC ES WHE
RE THE H RC HAD B EEN CALLE D O N THE - - O N MR. CON NOR AS FAR AS A BUSI NG T HE C HI LD
REN. THAT COU LD B EI NTER PRET ED A LSO ASA N I ND ICATION THA T H E WAS HIMSE LF ABU
SED.

CHIE FJUS TICE : BOY ,I'L L TELL YOU WHAT , WE TAL KA BO UT SLIPPERY SLOPESALOTTHIS
MOR NING .Y OU KNO W, I'M NOT SUR EH OW A BUSI NG YOURCHILDRENISSEENBY AJUR
Y ASBEING AMITIG ATOR.

| AGREEW IT HYOU. I THINKTHA T S C OUNTER PRODUCTIVE. | BASICALLYDOFEELTHATT
HAT PUT THE ATT ORNE Y ON N OTIC E B ECAUSE BAS ICAL LY EVEN D R. EISENST EI N E XPLA
INSTHAT CHILD ABU SE, ABU SI NG ACHILD B EGET S.

CHIEFJUSTICE: HOW O LD W AS T HI S DEF ENDA NT ?
ATTHATTIMEHEWASINHIS50s .

CHIEF JUSTICE: AND IMABIGFANOFMITIGAT ION,BUTI AMJUSTNOT GET TI NG S
OMETHING T HAT WOULD B E LET'S JUST SAY AND THAT T HERE WAS SOM E E VI DENCE O F S OM
E CHI LD HOOD ABU SETHA T YOU NOW A RE T AL KING A BOUT AMAN I NHIS50s THATE
SSENTIAL LY COM MI TTED AP LANNED ,HORRIBLEM URDEROFAFATHER AND CHI LD AND
SORTOFSETTHEMUP.Y OU KNOW , M AYBE | FTHE REW AS M ENTAL M IT IGAT ION T HAT W
AS STRONGER, BUT D ID N'T THE D EFENSE ATTORNEY R EALLY P URSUE M ENTA L M IT IGAT IO
NATTHE ORIGINALTRIAL?

H E PUR SUED M ENTA L M ITIGAT ION.

CHIE F JUSTICE: AND HE DID A, W E S EE CAS ES W HE RE SOMEBODY T AL KS TO W ITNE SSES W
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HENTHE Y COMET O THE C OURTHOUSE , AND W E THINK THATSOKAY .WHA TISTHISSIN
CEY OU AREAN ATTORNEY DO TOANINVESTI GA TION OF THISC AS E?

HEHIRED,IDON'TKNOWIFHEHIREDORHISPREDECE SSOR, THEREW ASANA TT ORNE
Y B EFORE HIM .HE HIR ED A MIT IG ATIN G EXP ER T AND A LS O THE RE W ER E P SYCHOLOGISTS
THATMETW IT HMR. CON NOR. S OME FRO M THE STA TE SOM E FRO M THE DEF EN DANT.

CHIEF JUSTICE: AND WAS THERE A NUMBER O F WIT NESSES THAT WERE INTERVIEW ED BY T HE
MIT IGATION SPE CIAL IS TS AND THE INVESTIGATOR?

THE MIT IGATION SPECIAL ISTIN EVERGOTTOSEETHA TREPORT. | DID SEE DR. E ISEN ST
EIN'S REPORT AND HE OUT LI NED T HE PEOPL EH E INT ERVI EW ED . OF COU RS E IN THE END W
EWEREABLETOLOCATEVINCENTCONNORWHOISADISTANTRELATIVEOFSEBURT
CONNORWHO KNEWHIMFROM THE C HILDHO OD A ND THAT'S T HE WITNESS W E
PRESENTED I N T HE P OST- CONVICTION RELIEF.

JUSTICE:BUTINTHISCASE,ISN'T THE REALSOE VIDENCETHATTHE DEF ENSEA TT ORNE Y
H AD SOM E K NO WLEDGE O F P OSSIBLE ABUSE,ANDHEEVENDISCUSSED ITWITHTHEM
ENTALHEALTHEXPERT ANDTHENTHE Y COMETOADECISIONTHATITWASBETTERTO
GODOWNTHEROADOFPRESENTINGMENTALHEALTHM ITIG AT ION E VIDE NC E AS O PP
OS ED T O GET TING INT O T HISW HO LE ABU SE A RE A?

AGREE.I THINKTHAT SWHA TIW ASJUS T NOT IC ING. | AGREE THAT'SA G OO D S TRATEGY.
THE ONLY THINGISHEWASONNOTICETOFUR THER I NVES TI GATEM R. CONNO R'S C HILD
HO OD .

CHIEF JUSTICE: BUT YOUARE NOT G OING TO BE ABLE T O GET ONE WITHO UT THE O THER . I N OT
HER WORDS , | FPER CHANCEHEH AD D EC IDED THATHENEEDED TOG OF ARTHERAND I
NVES TIGATEI T, HE W OULD HAVE FOUND IT ANDSAID,OKAY ,ABUSEWHENHEISAC
HILD,INHIS50s ANDITWILLCOMEOUT THATHEHASABUSEDHISCHILDREN, I SURED
ON TW AN T T HAT C OMING OUT.

| AGREE WITH Y OU.
CHIEF JUSTICE: SO H OW WOQOU LD YOU --
ITPUTSHIMONNOTICE.HESHO ULDHAV ECHECKED INTO T HE BAC KG ROUN D.

CHIEFJUS TICE:BUTHE CHECK SITANDTHEREISNOTAWAY THATATTHATPOINTTHAT
ITISNOTGOINGTOCOMEOUT.I'M ADDRESSINGTHEPREJUDICEPRONG,BUTTHAT
YOUWOU LDBEABLETOGETINTHENWHATHECURRENTLY ,HISCURRENTACTIONS, T
HATISOFABUSINGHISOWNCHILD REN. RIGHT?

WELL,THATSUPPOSESTHA TTHAT I NFOR MA TION W AS P UBLIC INFORMATION.I DON'T
THINKI TWASATTHETIME. I THINK THEREWERECASEARRESTS,CASESOPENEDUP.IT
W AS ONL Y K NOWN THR OUGH THE FAMILY SOIDONTKNO W IFTHE Y WOU LD HAV EBEE
N ABLE TO GET INTO THA T O R NOT .

CHIEF J USTICE: SO I T IS SPECULA TIVE, R EALLY.

| MEANIDON'TKNOWIFITWOULD HAVEBEEN ,BUT I D O KNOW THAT THE C HI LDHO OD |
SVERY I MPORTANT.HEGREWUPV ERY POO R.HE WAS BAS ICAL LY P ASSE D OFF FRO M
ONEHOUSEDOWNTOTHEOTHERDOWNINTHEISLANDINTHEHONDURAS.

JUSTICE:WHATDIDTHETRIALJUDGE FINDASM ITIG ATING EVIDENCE IN THI S CASE?
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| THINK THE' Y FOUND THA T 1 B ELIEVE THE LACK O F CRI MI NA L H ISTORY THAT W AS EVE NT
UALLY ARGUEDAND IDON'TTHINKSHEACCEPTEDIT.ITWASPRESE NT ED TOWARDST
HE E ND AFT ER HIS STRAT EG Y F AILE D. B ASICALLY WHATHEWASTRYINGTODOISAVOIDG
ET TING I NT O T HESE CRI MI NAL ACT SB Y NOT SEEKI NG THATP AR TICU LARM ITIG ATOR, B
UTDURINGTHETRIALANDICITED ACASEINMY BRI EFHE B ASIC ALLY GET S C AUGHT O
FF GUARDW HENHESAYSTHATHESTART SOBJECTING,ASKSFORAMISTRIALSAYINGT
HA T T HE E VIDE NC E ABOUT THE BOM B T HREA T OVE R A PAR KING S PA CE | SPRE JU DICI AL ,
BUTHED IDNTREA LI ZE - - [ INAUDIBLE] .

CHIEF J USTI CE : NOW , T HAT'S AN EXA MPLE OF SOMETHING THAT SEE MS PRETT Y C ARELESS .
ONE THING ,B UT HOW DOESTHA T O NE THING THE N T RA NSLATE INTO THE R EST?

THEPENALTYPHASEISVERY D YNAMICINN ATURE. | THINK YOUJUSTD ON'TG O I N THE RE
AND WING IT. YOU HAVE TOPLANITOUT .HAD HESPOKEN T O D R. EIS ENSTEIN HE WOULD H
AV E KNOWN THE D OCTOR REL IED O N THO SE P ARTICULAR INS TA NCES.

CHIEF JUSTICE: HE DIDN'T SPEAK TO D R. EIS EN ST EI N B EFORE P UT TING HIM O N T HE STA N?

DURINGPOST-CONVICTIONRELIEFHESAIDHESPOKE T O HIM BRIEFLY . THE DOCTO R S Al
DHEDIDN' T TALK TO HIM IN DET AIL.

CHIEF J USTICE: AND DO YOU H AVE HISR EP ORT?
D R. EISEN ST EI N?
CHIEFJUSTICE:Y OUR E SAYING HE DID N'T READ THE REPORT TO K NOW IT WAS I N T HERE.

ITISRIGHTTHEREONPAGE2OFHISREPORT.>>CHIEF JUSTICE: | BEL IEVE YOU. I B
ELIEVEY OU .

SOTHAT SO NE O FTHE THINGS THAT HE FAILED T O PREPARE. | MEAN, AT THEVER Y L EASTH
E SHOULD HAVE TALKED TO THE DOCTOR BEFORE P UT TINGHIM ON THE STAND,Y OU KNO W
,ANDALSOHESHOULDHAVEREADTHEREPORT ANDHEWOU LD HAV E SEENIT.

CHIEF JUSTICE: YOU SAID YOU HAD ONE G Ul LT P HASE , | NEFF ECTIVE ASS IS TANCE CLAIM YOU
WANTED TO ARGUE?

Y ES.JUDGE, WITHREGARDTOTHATPHASE, THISISAFACTIKNOW YO UR HONOR HAS B
EEN T HROU GH THIS CASESEVERAL T IMES BUT THEP ATTERNHERE ISV ERY S TRAN GE.
THERE AREALOTOFTHINGSTHATDON'TMAKETO O MUCHSENSE.ONEOFTHETHINGS
FOR I NSTANCETHAT,AND I TWAS M ENTION ED IN T HE TRIAL AND M ENTI ONED E VERY
WHERE , W AS THE FACT THAT THE B OD Y WAS N OT FOU ND D URIN G T HE F IR ST S EARCH W HI
LE M R. CON NO R WAS IN THE CUSTODY OF T HE POLICE. THE O THER S TRAN GE THI NG | S NO
BLOOD WAS F OU ND .

JUSTICE:WHATDOESTHATACTUALLY MEAN?WHA TDOES THAT THA TS TATE MENT
MEAN?

ITCOULD BEAM IS TAKE.
JUSTI CE: IT COULD BETHA T THEY OVERLOOKE D IT?

THE POL ICEOVERLOOKED I T, O KAY. IT ALSO COU LD BE THAT I TCOULD BEASIGNTHATS
OMEB ODY WAS ,INFACT, TRYINGTOFRAMEM R. CON NO R FOR THE EVENT.
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JUSTICE:BUTINTHEHABEAS,IMEANINTHESE3.851PROCEEDINGSITISTHE
DEFENDANT WHO HAS THE BUR DE N TO DEM ON STRATEWHA TEVERITISHEISCLAIMING,
C OR RECT ?

RIG HT .

JUSTICE: AND SOW HA THAVEY OU D EMON STRATEDJUSTBY SAYINGTHATTHEBOD YW
AS NOT F OUND W HEN THE P OL ICE L OOKED IN THE ROOM THE FIR ST TIM E?

THATBY ITSELF,I AGREE,CO ULD BE A MISTA KE B UT THE REA RE O THER UNU SUAL T
HING S ABOUT THIS C ASE AND MR. CONNO R'S D EFENSE AT TRIAL WAS THAT HE WAS F RA ME D.
HECLAIMED THATITWASBY THEPOLICE,BUT - -.

JUS TICE : ANO THER AREA THAT CONCERNSMEISTHA TTHATISSUE ,LIKEOTHERSTHAT
YOUHAVEINYOURBRIEFANDITMAKESRHETORICALT YPEQUESTIONS ,BUTTHERE IS
NOANSWERTOTHE M. SOWERESUPPOSEDTODOW HAT?

THATSW HAT I AM GET TI NG TO. I THI NK ONE OF THE REL IE FS T HAT SHOULD BE GRA NTED I S
WEHAVEALLEGED SPECIFICFACTS.W HICH HAV EN OT BEEN REBUT TED B UT THI S C ASE
SHOULD BE R EMAN DED FOR A FUL L E VIDENT IARY HEARING.

CHIEF JUSTICE: THERE WAS NOT AN E VI DE NTIA RY H EARI NG ?

ONLY ASTO T HE C HILD HO OD ISS UE. THAT'S THE ONL Y E VI DENT IARY HEARING BY T HE CIR
CU IT C OURT J UDGE . WITH REGARDS TO THI S| SSUE, THERE IS A LOT O F U NUSUAL THI NGS.

JUSTICE: | UND ERSTAND Y OU H AVE ALLEGED FAC TSB UT YOU HAVENOT,ASISEETHIS E
VENSAIDWHATTHESEFACTSMEAN.Y ES, THEBOD Y W ASNOTFOUND THEFIRSTTIMET
HE POLICEW ENT T O T HE PLA CE . THE RE W AS SOM E BLO OD S OMEP LACE THAT THE POL ICE
DI D NOT SAY ANYTH IN G ABOUT OR MRS . WO UL D EN DID N' T SAY ANY THING A BOUT I NITI
ALLY.EVENIFWEACCEPTTHOSE FACTS.

| THINK THAT' SWHA TTHE TRIAL ATT OR NEY SHOUL D H AV E | NVESTI GATED. | MEAN,
THERE ARE AL OT O F U NUSU AL THINGS.

JUSTICE: | SN'T THATW HATYOU R ROLEINTHE CASEISINPOST-CO NVIC TION ?
YES.

JUSTICE: IF Y OU B EL IEVE D THERE WAS E VIDENC E?

ICANONLYGOSOFAR.

JUSTICE:LET M EFINIS H. Y OU BEL IEVE THERE WAS EVIDENCE THAT YOU ARE SAYIN G THAT
DEFEN SE C OU NSEL U NDER A P ROPE R I NV ESTIGATION WOULD HAV E DIS CO VE RE D AND PRE
SENTED INTHEDEFENSEOFYOURCLIENTTHENISNTTHATWHATYOUROBLIGATION
ISTOSAY THAT ,WELL,YOUKNOWWEHAVEAWITNESSTHATSAIDHESAWTHE P OL
ICEBRINGTHEBOD Y INLATERANDPUTITINTHED EF EN DANT 'SH OME. INOT HER W OR
DS W HA T I NVES TIGATION HAV EY OU DONE | NO RDER T O DEM ON STRATE THA T COU NS EL
W AS | NEFF ECTIVE AT T HE G UILT PHASE?

WELL , JUDGE , THO SE FAC TS W ERE T HE RE FRO M THE BEG INNI NG. IT IS NOTHI NG T HAT |
DISCOVERED NOW. THEY WERE THERE .

JUSTICE : WHA T FAC TS ARE ARE THERE? IN OTHER WORDS, I SIT Y OU RP OSITION N OW T HAT
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YOURCLIENTHAD AGOO DD EFEN SE O F B EING FRA ME D?
| THINKINTHISCASE --

LET'SJUSTSTOPWITHTHATQUESTION.>>THATSTHEROUTETHATTHEYCHOSETO
G O.

JUSTICE:WE'REASKING YOU,ISTHATWHATY OU R CLAIM AGAINST THE DEFEN SE L AW YE
RISTHATHEHADAGOODCASEFORDEMONSTRATINGTHATHISCLIENT WAS FRAME D,
BUTHEDIDNTFOLLOWUPONIT? I STHATWHA T YOU R C LAIM IS?

MYCLAIMISTHATTHEREW ASSUFFICIEN TEVIDENCETHEREON THERECORD T O SUP
PORT THA T D EFEN SE.N OW , WHETHER OR N OT Y OU W OULD H AV EW ORKED ,I DON 'T
KNOW, B UT IT WAS T HERE F RO M THE BEGINNING. IT W ASN'T H IGHL IG HT ED . IT WASN'T PRESE
NTED.ITWASN TFOLLOWEDUP.SUCHASTHEBLOODINTHEHOUSE.

CHIEFJUSTICE: YOUH AV E ABOUT T WO MINUTES LEFT. IFYOUWANTTOTRYTOEITHERS
AVETIMEFORREBUTTAL.

YES, | WIL L SAV EIT.
CHIEF JUSTI CE: OKAY. ALL RIGHT . I'M SOR RY .

MAY I TP LE ASETHE C OURT , M ARGARI TA CIM ADEVILLA ON BEHALF OF T HE STATE OF
FLORIDA.AS YOUR HONORS ARE AWA RE,INORDER T O G ET AN EVI DE NT IARY HEARING THE
DEF ENDA NT M US TP LEAD M ORE T HA N MER E C ONCL USARY A LL EGATIONS. T HE E VIDE NT
IARY HEA RING W AS G RANTED SOLEL Y ONTHE D EFENSE ATT OR NE Y'S FAI LURE TO PRE
SENT EVI DENCE THAT T HE D EFEN DANT WAS A BUSE D AS A CHI LD. IT WASN OT GRANTED O
N THE G Ul LT P HASE ISS UES AND I TWAS N OT GRANTED ONONE O F T HE PEN ALTY P HA SE |
SS UE S THAT | WOULD LIK ET O ADDRESS.

JUSTICE:THEOTHERCLAIMSWEREREIJECTED ONAFACIALINSUFSSEU B ASIS - - | NSUFFI
CIENCY BASISORHELPUSWITHTHATSOW E'VEG OT PRO PER C ONTE XT .

C ERTAINLY. THERE WERE FOR THE M AJOR IT Y AND | CAN GO T HROU GH S PECIFIC ONES | F
YOU ARE MOR ECONCERNED ,BUT THEY W EREREFUTED,FOUND TOBEREFUTEDBY T HE
R ECOR D AND F ACIA LLY INS UFFI CI ENT.

CHIEF JUSTICE: THIS IS BEFORE THE NEW RULE WENT INT O EFFE CT?

| BELIEVETHISISAFTER T HE RULE. THE E VI DENT IARY H EA RING W ASG RANTEDIN2002, 2
003.

JUSTICE:BUTITW AS AFT ER T HE R UL ES?.
YES.

JUSTICE: TAKEANE XA MPLEW HILEITISFRESHIN O UR MINDS,HEHASJUSTF INISHE D
ARGUINGACLAIMTHATCOU NSELW AS INE FFEC TI VEDUR ING THE G UI LT PHA SE.N OW,
HOW,GIVEUSY OURTAKEONWHATWASALLEGED THEREAND WHETHERITW ASF
ACIALL Y SUF FICI EN T AND W HAT THE T RIALJUDGE DIDW ITH I T, AND W HETHER W HAT T
HE TRIALJUDGEDIDWITHITWASCORRECT.

RI GHT. YES, YOUR H ON OR , THE REC OR D CLE ARLY REF UT ESEVE RY SINGLEONE OF THEC
LAIMS,ANDTHISISWHY WEDONOTNEEDANEVIDENTIARY HEARING TO FLESHO UT F
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ACTSTHATARENOTINDISPUTE.HECLAIMSTHE REARE FAC TU AL D ISPUTES.

JUSTICE:LET'SSTAYWITHWHEREWEAREONHIS. WHAT HE SAYSHERE I SH E B ELIEVES
THAT THEREW AS AW HOLELOADOFEVIDENCETO SHOW THATHISCLIENTW AS FRAMED
,AND T HAT C OUNS EL DID N'T PRO PE RLY P RESE NT THATD EFENSETO T HE JUD GE AND J
URY. WASTHATACLAIMMADEINTHE POS T-CONV ICTION M OT ION ?

THATW AS NOT T HE C LAIM M AD E IN THE POS T- CONV ICTI ON MOTION, BUT I FI1 COU LD A
DDRESS H OW THE REC OR D R EFUTES T HE SE CLA IMS.

JUSTICE: WENEEDTO KNOW WHAT THE CLAIM SJUS T O NE SECOND. HE'SGONEINTO G
REAT D ET Al L ALSO IN THE BRIEF O F T ALKI NG A BOUT THE IR B ANK ACC OU NT S A ND THERE
A RE R EA SONS AND M OT IVES THAT ARE SHO WN A LL THROUGH HERE SO YOU ARE SAYING
THAT THAT'S NOT EVE N ASUBJECTMATTERTHATTHISTRIALCOURTEVENLOOKEDAT?

WE LL, YOURHONOR,MANY O F THO SE MOR ESPE CIFICC LAIMSINTHE BRIEFW ERENOTR
AISED B ELOW. THEREW ASAVERY CON CLUSARY A LLEGATIONAST O THE MON EY. THERE
WASNOALLEGATIONASTOWHATMONEY W ASTHERE.

JUSTICE : I THINK I N THE R EADING HE IS T AL KING A BOUT ASIT IS LAI D OUT THE REW AS M
ONEY THERE AND T HERE IS A REASON FOR THE DEATHO FTHISCHILD. THEREI SAREASO N F
ORTHEDEATHOFTHE GEN TLEM AN, ANDTHATIFY OUHAD GONEINTO THE PRO BATER
EC ORDS AND ALL OF THESE T HING STHATWASN OT AT ALL D ISCUSSEDW HETHERIND
IFFE RENT PAR AGRAPHS BUT THE TOTAL THEMEOFTHISTHATHEHASTIEDITTOGET HER
BEF OR EU SAREALL OFTHO SE T HING S AND YOU'RE SAYING NONE OF THAT WAS BEFORE THE
TRIAL J UDGE?

T HERE WAS A CON CLUS AR Y A LLEGATION THAT THERE W AS A PPROPRIA TE PROCE EDING. T
HERE W AS N OT ASPECI FI C A LLEGATION THAT T HERE WAS M ONEY THEREORWHO THATM
ONEY WASGOINGTOBEGIVEN TO, AND I NANY EVE NT , THE P REJUDICEOF ANYOFTHATB
EING BRO UGHT O UT W OULD HAV E BEEN THE SUGGESTION T HAT | T WAS MAR GARET , THE C
HILD 'SM OTHER, W HO M URDE RE D HER C HILD .

JUS TICE: T HAT'S WHAT H E IS SAYING.

| DON'T THI NK T HAT'S H IS CLAIM , YOUR HONOR, T HAT IS NOT WHAT HE ISASSERTING THA T
MAR GARET WAS THE KILLER.BUTIFI1COU LD ADDRESSHOW THISW ASTREATED ATTHE
T RIAL B ECAUSE T HIS IS T HE RECORD OF THE TRIAL COURT | S L OOKING AT, AND T HE REA SO
NWHYITISSUMMARILY DENIED. FOREXAMPLE,HEARGUESALOTABOUT THI SF IRST
SEARCH,FAILURETOFINDTHEBOD Y ASWELL ASTHE B LOOD I N THE V ICTIM'S HOME. T HI
SWASAHUGEPARTOFTHEDEFENSECASEATTRIALAND THERECORD FLESHESITOUT
NOT O NL Y O N CRO SS E XAMINATIONS OF EACH A ND EVERY SINGLE O NE OF T HE LAW
ENFORCEMENT WITNESSES BUT IT WAS THE T HEME INF ORMA TION , THE I NCO MPETENCEO F
THEPOLICETHATHOWCOULD THEYHAVEMISSEDACHILD'SBODYINA10OBY10FOO T
HOM E. T HISI SW HAT THE T RIAL ATT ORNE Y DID. SO SAYIN G HE SHOULD H AVE DONE IT M
OREISJUSTNOTENOUGHTOHAVEAFACTUALDISPUTE,Y OU KNOW, THA T WOULD BE
CLEARED UP I N AN EVIDENTIA RY HEARING. THERESIMPLY ISNODISPUTE.THISISW HAT
THETRIALATTORNEY DID. HEHIGHLIGHTEDITINEVERY TURNOFTHECASE.ASFARAS
THE PENALTY PHA SE IFI MAY ADDRESSTHATFORAM INUTE, IWANTEDTOCLEARUPT
HAT THE M ITIG ATIO N THA T WAS F OUND W AS T HE D EFEN DA NT'S M ENTAL H EALT H. N OT
STATUTORILY ,BUT THECOURTD IDFINDAND G IV ESUBST AN TIAL WEIGHT T O THE D
EFENDANT 'SM EN TAL HEALTH.STATU S.

JUSTICE: AND I TWASBAS ED ON THE TES TIMO NY O F D R. EISEN ST EIN?
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I TWASBASEDNOTONLYONTHETESTIMONY OFDR. EISEN STEINAND MOSSMAN W HO
TESTIFIED ATTHEPENALTY PHASEBUTASWELLASFOURADDITIONALMENTALHEALT
H EXPERTS. THIS DEFENDANT WAS E VALU AT ED BY SEV EN D IF FERENT M ENTALHEALTHE
XPERTS T HR OUGHOUT THE PROCEEDINGS BECAUSETHE RE HAD BEEN TWO C OMPETE NCY E
VALU ATIO NS A ND THERE WAS A THIRD ONE | MMEDIATELY PRIOR TO THE E VIDENT IARY H
EARI NG BEINGHELD ,SOHEHASBEENEVALUATED THO RO UG HLY.

JUSTICE: AND WHA TWASTHEBASISOF T HO SEE VA LUATIONS? I M EAN,WHA TW AS HAP
PE NING T HAT LED DEF EN SE ATT ORNE YS T O BEL IE VE HE N EE DE D E VALU ATIONS?

WELL , THE DEF EN DA NT'SOWN ACTIONSHINTEDATSOME SOR T O FP AR ANOI D P ERSO NA
LITY AND THATWASTHEESSENCEOFTHE TESTIMONY ANDITWASREFUTEDBY THE STA
TE, THESTATESOWNEXPERTTESTIFIED THATTHEREW ASFEATURESOFPARANOIDP
ERSONALITYBUTITDIDNOTRISETOTHELEVELOFADISORDERTHATWOU LD S
UBSTAN TIALLY IMPAIR THE D EFEN DANT'S ABI LITY T O A PP RECIATE HIS C ON DUCT AND THAT
IS WHY THE T RIAL COU RT DOES NOT FIND THE S TATU TORY MIT IGATORBUTDOESGIVES
UBST ANTI AL WEI GHT. THISWAS ALSO B ORNEOUT BY THE FAC TS OF THE CASE. T HISW AS
N OT AN I SOLA TE D M URDER THAT HAD B EEN AN E XTRE MELY LONG P ERIOD O F D IFFERE NT
EVENTSTHATHAD LEDUPTO THE M UR DE R INC LUDING T HE EXT RE MELY C ALCULA TED
MOVE BY T HE D EFENDANT OF P URCH AS ING A CAR THAT W AS IDE NT ICAL T O M ARGARET 'S
CARSO THEREWAS QUITEAHISTORY OF PAR AN Ol A/GEL SEUTHATHAD RETURNED - -
JEALOUS Y FRO M THE R EL AT IONSHIP HAV ING GON ESOU RAND COUNS EL ARGUESTHAT
THE REASO N W HY | T WAS PRE JUDICIALN OT TOH AV E B ROUG HT O UT T HE SE O THER B AD
ACTSWAS | TPRECLUDED ,W ELL, TWO FOL D. ONETHAT I TP RECL UD ED T HE D EFENSE A
TTORNEY FROM ARG UING O R THE REA SO N THA T HE HAD THE M B ROUGHT O UT HE W ANTE D
T O ARGUE T HAT, I'M S ORRY. HE DID NOT WANT TO ARG UE THAT HE HAD N O SIG NIFI CANT P
RIOR H IS TORY ,B UT THE PROBLEM W ITH T HAT I S, NUM BER ONE, THATD UR ING T HE G Ul
LT PHASE W E'RE T AL KING A BOUT T WO DIFFE RENT BAD ACTS. WEHAVESOMEBAD ACTST
HATWERE ADD RESSED TO THE VICTIMS . THATTHE REW ASTHE T HR EATENING PHONE C
ALLS AND THE SHOOTING INTO THE V IC TIM'S HOME AND A WIT NESS THAT TESTIFIED DURING
THE TRIAL THAT SHE HAD SEEN T HE D EF ENDANT COME OUT O F THE C AR FRO M W HICH THE
GUN,THE SHOTSHADBEENFIRED W IT HA T HREATENI NG PHO NE C AL LS, T HE N UMER OUS
B URGL AR IE SO F THE G OODI NE H OME S HOWI NG N O SIGNS O FFORCI BL E ENTRY W HI CH
CLE ARLY IND IC ATED IT WAS SOMEBODY THAT HAD A CC ESS TO THE HOME SO THOSEH AD C
OMEOUTATTHEGUILTPHASE,SOTOSUGGESTHECOULDN'TARGUETHATHEHADNO
SIG NIFICANT H ISTORY, T HAT WAS PART OF AND THATW ASARGUED ONDIRECTAPPEALA
ND THISCOURTAFFIRMED THATNOFINDINGOFLACKOFSIGNIFICANT CRI MINAL H ISTO
RY B ECAUSE THOSEACTSWERENOT SUCHTHAT TH EY WER EPAR T O F THE M URDER A ND
THE Y WER ED ISTINC T ACTS SO THAT THE COURT W AS CORRECT INTHA TFINDING .BUT THE T
WO O THERBAD ACTSREFERTO TWOACT STHA T THE D EFENDANT COM MI TTED THATDI D
NOTHAVETODOWITHTHEV ICTIM. THERE WAS ABOMB THREATAND ATHREATWITHA
MACHETEATWORKANDWHATHECLAIMSASFAR ASTHE P RE JUDICE PRO NG OF THAT I S
ALSOCLEARLYREFUTEDBY THERECORDBECAUSETHAT SEXACTLYWHATTHED
EFEN SE A TTORNEY DID A T TRIAL AND E VEN IF H E WAS C AUGHT O FF GUA RD W HAT T UR NS O
UTTOBETHEACTUALTESTIMONY ISTHATBOTHOFHISMENTALHEALTHEXPERTS USE
D THO SE AND T URNE D THO SE I NSTANCES AROUN D T O SUPPO RT T HEIR ALLEG ATION THAT
HE W AS P ARANOI D ANDHEHAD THISE XTREME D IS OR DE R BEC AU SE THESEW ER E U NU
SUAL VIOLENTACTS THAT APER SON W IT HA SOU ND MIN D WO UL D NOT ENG AG EI N AND
THAT'SE XACT LY WHA T THE T ESTI MONY WAS AT T HE PEN ALTY PHASE SO THEREISN OP
REJUDICE W HATS OEVE R A LLEG ED SUF FICIENT TO HAV E A FAC TUAL D ETERMINA TION , A F
ACTUALD ISPUTE .IFTHERE AREN O O TH ER QUE STIONS, | ASK T HI SCOU RT TO A FFIR M THE
TRI AL C OU RT'S O RDER D EN YI NG P OST-CO NVICTION RELIEF. THANK YOU.

CHIEF JUSTICE: THANK YOU . R EBUTTA L ?
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WIT HREG ARDS T O N O P REJUDI CE, I THINK WIT H REGARDS TO THE | SSUE O F THE P ENALTY P
HA SE, THEREISCLEARPREJUDICEINTHERE, BECAUSE THE REWASA8-4SPLIT.THE FAC
T1TSHOUL D HAV E BEE N P ROPERL Y DEV EL OPED AS FAR AS THE CHILDHO OD , THE M
ITIGATOR S, DR. JAY SOB SONW HO W AS A STATE'SOWN W IT NESSALSO IND ICATEDHED
ISCOVE RED ORG AN IC BRAIN D AMAGE ANDP ARANOIDSYMPTOMSONMR.CON NOR. THA
TMIGHTHAVEBEENENO UGHTOPUT THEJURY ATAS50/50 0ORPERHAPSITW OULD HAV E
SPAREDHISLIFE.THEJURY WASTHINKING A BOUT THE CASE. THEY VOTED FOR L IFE
WITH REG ARDS TO THE FATHER. THEY WER ES OM EW HA T SPL IT WITH REGARDS TO THE
DAUGHTER. | THINK THERE IS P REJU DICE THAT HAS BEEN SHO WN BUTATTHE VER Y LEAST I
THINK I TSHOULD BESEN TBACK T O DETER MI NETHE O THER FAC TS.

CHIEF J USTICE: DID THE J UDGE DEN Y AN E VIDE NT IARY H EA RING BECAUSE O F | NSUFFI
CIENT PLEAD INGSORBECAU SE T HI SWAS C ONCLUSIV ELY REFUT ED BY T HE R ECORD?

IDON'TTHINKSHEDID,ITWASINSUFFICIENT,IMEANITW ASPLED.SHE JUSTF OUND
THATITDIDNTHAVEANY MERITSTO IT. THAT'S WHAT | RECALL.

CHIE F JUSTICE: ALMOST EVERY SINGL EPOINTTHATYOURAISEDHAD TODOWITHS
OMETHING T HAT COULD BE LOOKED, THERECORDCOULDBELOOKEDATANDITCOULDB
E C ONCL USIVE?

| THINK ALOT OFTIM ES --.

CHIEF JUSTICE: WERE YOUREADY WITH WITNESSES TO BE ABLE TO SHOW WHAT ATHORO UG H |
NVES TIGATION WOULD HAVEREVEALEDABOUTTHAT,INFACT, THISDEFENDANTW AS
FRA ME D? D ID YOU HAVE W ITNE SSES?

| WOULD HAV ECAL LED M RS. GOOD INE, I WOU LDHAV ECALLED THED IRECTORSFROM T
HE CLE RK O F COU RT S HOWI NG THE G UARD IANSHIPS, 1 W OULD H AV E C ALLED THE R
ECORDS FOR THE CLE RK OF COURT S HOWI NG T HAT M R. G OODINE HAD P ROPE RTY W HICH H E
EVICTED THE PERSON THAT LIVED THERE ,PAID THEJUD GMEN TSOONAFTERALLOFT HI
S HAP PE NE D.

JUSTICE: AND THAT W OULD H AVE DEM ONSTRATED W HA T?
THEREWASAMOTIVE.THEM OTIV E. THE OTHER --.

JUSTICE: THA TW OU LD HAV E SUPPORTED AM OT IVETHATSHE KILLEDHERHUSBAND SO
SHE C OULD H AVE THE P RO PERT Y?

LETMESTARTFROMTHEPOINTTHATITHINK.
CHIE F J USTICE: JUST B E R ESPONSIVE. Y OU ARE OUT OF YOU R TIM E.

BASICALLYWHATHAPPENSHEREISSHEISTOLDATG6:00P.M.. YOUR HUSBA ND AND YOU
R D AUGHTER ARE M IS SING. SHE LEF TW OR KFOR 9:0 0 IN THE MORNING. S UPPO SEDLY S HE
SHO UL D HAVEBEENBACKAT5:301NTHE AFTER NOON. SHE GETSHOME THREEAND AH
ALF HOURSLATER . WHENSHEGETSHOMETHEDETECTI VES ARETHE RE, MURIAS AND
MOO RE . THEY ARE INV IT ED | NT O THE HOUSE. THEY DON'T S EE BLO OD A ND THEY DON'T SEE
ATHROWRUGBY THEFRONTDOORCOVERINGWHAT28HOURS L ATERP OLIC ED ISCOVE
R TO B EBLO OD U NDER NEATH , AND MR. G OODI NE'SBLOOD WHICH ISV ERY | MPORTANT.
THERE ISNO TESTIMONY BY THE D ETECTI VESINHISREPORT,INHISDEPOSITIONTHATT
HERE W AS ANY BLOOD FOUND ATTHESCENEONTHE19TH. I THINKTHEKEY TO T HE W
HO LETHING.ALSOTHEORIGINALTESTIMONY BY THEY OUNG GIRLTHATLIVED A CROS
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STHE STREET,SHE SAY S| THOUGHT SHE GOT | NT O M RS. GOOD INE 'S C AR. HER D AD DY WAS
D RIVING .1 TWASP AR KE D IN THE GAR AGE. THE | MPORTANT T HING | S MRS . GOODINE 'S OWN
TESTIMONY ISSHE PAR KSHERCAR I NTHE G ARAGE. SHE'S THE ONL Y ONE THA T PARKS IN
THE RE.SO | WOULD HAV E C AL LE D M RS. GOODINE. | WOULD HAVE P RESE NTED E VI DENCE
TO FIN D O UT WHE RE SHE WAS. P ERHAPS T HERE | S LEG IT IMAT E ANS WE RS TO THE WHO LE
THING .BUT I THINK THATW EH AV E P RESENTED FACTSTHATHAV EON THE RECORD T HA
THAVENOTBEENREBUTTED,ANDITHINKTHATLENDSTOT HE DEF EN SE THAT THERE
WAS A F RAME H ERE. | DON T KNOW EXACT LY WHA T HAP PENED ,B UT THERE | SA LOT OF
UNUSUAL T HI NGS THAT HAPPENED IN THIS CASE.

CHIEF JUSTICE: B EFORE YOU SIT DOWN , DO YOU H AV E C URRENT LY ANY ADD ITIO NA L C ASES
THATY OUAREHANDLINGASREGISTRY COUNSEL ?

NO,IDONOT.

CHIEF JUSTICE: SOTHEONLY ,WHATW AS THE REASONTHATTHISCASETHATY OU ACC
EP TED T HI S CAS E?

IGOTINTHEREGISTRY ,ANDI,YOUKNOW, THEYGAVEMETHISCASE.

CHIE FJUSTICE:OKAY . THECOURT ISV ERY CONCERNED ABOUT, YOUKNOW ,SOMEOFT
HE R EPRESENT A INGS H ER E - - REP RESE NTATIONS HERE AND AGAIN NOT UND ER STAN DING S
OM E OF THE B ASIC SI N P OST- CO NVICTION J URIS PR UDENCE AND WE TAK E T HESE C ASES ,
THE LAW YERS THAT TAKETHESEONHAV EV ERY SERIO US O BL IGAT IONS T O THEIR
CLIENTS.

I UND ERSTAND.
CHIEF JUSTICE: THE COURTWILL BE INREC ESSUNT IL 8:30 T OMOR RO W M ORNI NG .

THE M ARSH AL : P LEASE RIS E
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