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THE MARSHAL: PLEASE RIS E . L ADIE S AND GENTLEMEN, T HE FLO RI DA SUPREME COURT. P
LEASE BE S EA TED. CHIE F JUSTI CE: ALL RIGHT. THE NEXT CASEON T HI SM ORNI NG'S D OCKET
I S DEL GADO V ERSUS STATE OF FLO RIDA . M R. W ASSON?

GOOD MORNING, YOUR HONOR. IT IS ROY W ASSO N REP RESENTING T HE A PPEL LANT,M R. D EL
GADO IN THE CAP ITAL M URDE RCAS E. I NVOL VING N OTAB LY TWO DEATHPENALTIES,JUST
| MPOS ED UPON9TO 3R ECOM ME NDAT IONS B Y THE JURY. SOY THINK THAT THE ERROR S I N
THECASENEEDTOBELOOKEDATWITHTHE UND ER ST ANDINGTHATTHREEJURORSO
NEACHOFTHE SEN TENCESDIDNOT GOALONGWITHIT.CHIEFJUSTICE: CANI ASK A
QUESTION? WHAT IS THE R ELEV ANCE O F THAT? I D ON'T SEE Y OU H AV ING RAISED ANY P ENAL
TY PHASE | SSUE . COUNSEL FOR THE STA TE A RGUES HAR MLES S E RROR , H ARMLES S
ERROR. W ELL ,EVENW ITH THE ERROR , THREEJUR OR S --. CHIE F J USTICE: WE'RE TALKING
ABOUT GUILT PHASE. THEY WERE U NANI MO US I N F INDI NG G UILT . SOME O F T HE | SSUE S HER
E. CHIE FJUSTICE: W HICH | SS UES ARE YOU GOI NG TO ARGUE?

THE FIRST ISSUE | W OU LD LIKE TO A RGUE IS THE P EN R EGISTE R | SSUE . CHIEF JUS TICE: DOES
THATMEAN YOUAREGOINGTORELYONYOURBRIEFFOR YOURDOUBLEJEOPARDY A
RG UMEN T?

CHIEF JUSTICE: .NO , I WIL L B EHAP PY T O A RGUE THAT.
CHIEF JUSTICE: S TART WITH THE PEN REGISTER.

THE FIRST | SSUE | W OU LD LIKE TO TAL KA BO UT I NVOLVESWHATITHINKISPRETT Y I
MPORTANT E VIDE NC E THA T WAS P RETTY SIG NI FICANT INDICATOR.THIS IS AT OTALLY C
IRCUMS TANTIALEVIDENCECASE. IFTHISPENREGISTERTHINGW ASACCURATE,ITS
UPPORT ED THESTATE'SREVENGETHEORYORMOT IVETHAT THE DRY C LEAN ERS B USIN
ESSDEALGONESOURWAS THE R EASO N FOR T HE M URDERS . T HE EVI DENC E W AS SOP |
MPOR TANT THA T--.JUSTICE : PEN R EGISTE RS H AVE BEE N A RO UND F OR M ANY YEARS,
CORRECT?

YES, THEY H AV E B EEN A ROUN D.

JUSTICE: | ASSUMETHATTHERE HAV EB EEN O THER S TATE C OURTS AND F EDER AL C OURT
S THAT HAVE D ETER MINED WHETHER Y OU NEED T O E STAB LISH T HE S AME EVI DENT IA RY
BASISTOINTRO DUCEPENREG ISTERRECORDS ASY OU WOU LD FOR B REATHALY ZER T ES
TSOROTHERTYPESOFTESTS?WELL,IHAV EONETHATSPECIFI CALLY HELD IT. | FOU ND
ATLEASTTWO CASES THATICITED I NTHE B RIEFS THAT TALK ABOUT THE EXPERTW
ITNESSES T ES TIFY ING REGARDING THE PEN REG ISTER , AND I FOUND O NE T HA T THE C ASE OF
CROUCH I THINKITISCALLED THATSAID THATTHE EXPERTON THE PENREG ISTER W AS
SUF FICI ENTL Y Q UALI FI ED H ERE SO THE | SSUE I N T HA T CASE WAS THE NEED F OR EXP ER T
TESTIMONY TO LAY THE F OUNDATION FOR THE PEN R EGISTER.

JUSTICE: IS THERE A NY CASE THAT HAS SAI D THAT THE EVIDENCEOFPEN R EGIS TE RS
COULD NOT BE | NTRO DU CE D A S B USIN ESS R ECORDS AND YOU NEE DED E XP ER T TES TI MO
NY TOBEABLETOINTRODUCEIT?ITHINKTHE REIS A D IF FERENCE BETWEEN A B USINES S
R EC OR D AND SO FOR TH A ND SOMETHI NG THAT | SC RE ATED BY A MAC HI NE THA T | DON'T
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KNOWHOW I TWOR KS I NSIDE. | DON'T KNO W --.

JUSTI CE: MY QUE STION | SIS THERE ANY C AS EW HERE OTHER STATES,FED ERALCOURT , T
HATAGREESWITHYOURPOSITION THATE XP ER T WIT NE SS TESTIMONY IS NECESSARY? | J
USTHAVETHE CASETHATICITED HERETHA TREF ERRED T O WH ETHER OR NOT A N E XPER
T WAS QUALIFIEDORTHENEED , THEEXPERT' STESTIFYINGONTHEISSUESOTOMET
HOSE | NDICAT E THAT E XPERTSW ER ER EQUIRE D IN THOSE CAS ES.JUSTICE : WHA T'S THE
STAND ARDWE APP LY TO THI SISSUE O F THE PEN REG ISTE R AND THE ADMISSION O FTHAT
EVIDE NCE?

I 'M SOR RY ?
JUSTICE: THE STAND ARDW EAPPLY ,ISITABUSEOFD ISCRETION?
YES. >>JUSTICE : SO HOW DID T HE T RIAL COURT A BUSE | TS D ISCRETION?

ITISANABUSEOFDISCRETIONBUTHERE THEREISN O EVIDENCE THAT WOU LD S UPPORT

A FINDING THA T THI S WITNESS THAT LAID THE FOUNDATION FOR THIS WAS A N EXP ERT.HE SAID

BY HISOWN TESTIMONY HEW ASNOTANEXPERTOFIFICANBACKUPJUSTALITTLEBIT

I JUSTTHINKINEEDTOMAKEAPOINTTHATYOUNEEDTOHAV EEXPERTTESTI MONY O

N THIS, BECAUSE THIS IS T HE SORT OF THING THA T'SBEYON D T HE AVE RA GE PER SON OR T HE
A VE RAGE LAWYER. WE DON'T KNOW H OW T HESE T HINGS W ORK ,WHA T I T TAKES.

JUSTICE:ISAPENREGISTE R SOMETHING THAT IF YOU DON'T CAL IBRATE I T RIG HT IT IS GOI
NG TOGIVEYOUTHE W RONGRESUL TS?

| DON'T KNO W BEC AU SEW E DON'T HAVE AN E XPERT T O E XPLAIN THAT TO U S.JUS TI CE:
DID YOU H AV E AN EXPERT THAT SAID INORD ER THATAPENREGISTER IS S OMETHING
THAT N EEDS TO B E C ALIBRA TED ON AR EG ULAR B ASIS ?

NO,BUTWEDONTKNOWWHATITNEEDS,ANDTHAT' SJUST THE PROBLEM HERE. T HE P
RO PONE NT O F T HE E VIDE NC E DI D NOT TELL THE JURY WHY THI S M AGIC AL B LACK B OX
YOUCOULDPUSHABUTTONAND ITWOU LD GIVEEVIDENC ETHATW AS | MPOR TANT ENO
UG HTO ARG UE AND CLOSING, SUP PO RTED T HE P ROSE CUTI ON 'S T HEOR Y. CHIE F JUS TICE:
| GUE SSTHE POINT THAT IN FOLLOWI NG UP WITH JUSTICE C AN TERO 'S Q UESTION, | FTHERE I S
NOTTHATINCHALLENGINGITTOTHETRIALJUDGEASTOWHETHER I TSHO UL D COMEII
N, I SN'TIT THE OBL IG ATIO N T O E XPLAIN W HY EXP ER T TES TIMO NY IS NEE DE D ?

| DON'TTHINKSOBECAUSEITHINKIFTHEREISSOMETHING THATISBEING OFFERED T
HATISJUST ONTHE FACEOF IT BEYON D THE A VERAGEJUROR I D ON T THINK Y OU CAN J
USTTAKEONFAITHTHATIFYOUSAY WEHOOKEDUPTHISBOXTOTHE PHO NE AND P US
HED ABUTTONAND I TGAV EUS THE LAS TNUM BE R I DON'T T HINK YOU NEED TO MAKE A F
ORMAL.JUSTICE:DIDN'TTHE STA TE INT RO DUCE T HE COM PUTE R PRI NTOUT O FTHE D
EFEN DANT 'SPRIORRECORD ,WOU LD THESFATHAVETO--WOU LD THESTATEHAVETO
PRE SENTEXP ERTTES TIMONY THAT T HI SPRINT ER P RINT ED OUT E XA CTLY WHA T'S IN THE
COMPUTERANDTHAT YOU DON'T NEED TO CAL IBRATE I T, THAT THIS I SHOW THI NG SW
ORKANDASSOONASYOUPUSHTHEPRINTBUTTONTHATITPRINTSOUTE XACTLY W HA
TWASONTHE SCREEN O RE XACT LY T HE PAG E NUM BERS THAT YOU WAN TED? | MEAN, IS T
HA T SOMET HING A LSO THAT I SBEY OND T HE K IN OF THE ORD IN AR Y P ERSON? | D ON'T THI
NK S O B ECAU SE MOS T PEOPL E U SE C OMPU TE RS ALL OF THE TIME AND IT | SC OMMON K
NOWLEDGE HOW C OMPUTERS ARER ELIABL EAND I THINK THATTAKESY OU T O T HE S ITUATI
ONWHERE I FTHEREWASACHALLENGETOITYOUNEEDT O SAY WHY AN E XP ERT W OULD
BE NEEDED I N T HA T SITUATION.

JUSTICE: LET MEG IVE Y OU A CLOSER EXAMPLE. THERE ARE CASES ALL O VE R THE COUNTRY T
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HAT HAPPEN I N COURTS ALL OF THE TIM E W HE RE YOU GET A WIRETAP AND A P HONE C OMPA
NY PERSON TO COM E I N AND THE P HONE C OM PANY PER SONN ELW ILLH AV ETHE C OM
PANY RUN ALISTOFPHO NENUMBERSL IKEWHA T THISPEN R EGISTE R DOES, AND THAT'S
ADMITTE D AS ABUS INES SRECORD. AND THEREH ASNEVERBEENTO MY KNOWL EDGE A
NY R EQUI RE MENT T HAT SOM E EXP ER T FROM T HE P HONE C OMPA NY C OME AND TESTIFY
AS TO THE A CCUR AC Y OF THE EQUIP MENT. THEY SIMPL Y TESTIFIED TOTHAT YOUDOAP
RINTOUTOFTHEPHONE CALLSTO THISPHONENUMBER,YES, ANDWHATTIMEPERIOD,
YES,ANDTHENTHEYADMITTEDITASABUSIN ESSREC OR D. I THAS NEVER BEE N Q UEST
IONEDASTO THE UND ERLY IN G ACCURACY OF THE EQU IPME NT I TSELF . WELL, I D ON 'T KNO
W ABO UT THE U NDER LY IN G A CCURACY B UT AT LEAST TESTIMONY FROM THE P ERSON WHO
DIDTHETESTAND CANSAY IDIDITANDIDIDITRIGHT .1 DIDIT THE RIGHT W AY AND THE
WITNESS HERE W AS N OT T HE P ERSON W HO H OOKE D U P T HE PEN R EGISTE R. EVEN IF YOU
DON'T NEE D E XPERT T ES TIMO NY T O LAY THE F OUND ATIO N, YOUNEE D TESTIMONY THA T
SOMEB OD Y K NOWLED GEAB LEDID THE TAS KHERE,SOM EBOD Y WIT H E XPER TI SE DID
THE TASK. I'LL GO B AC K TO THE Q UESTION ABOUT C ASES AND I'L L S AY THERE IS THE CASE |
CITEDONPAGES2O0FTHEINITIAL BRIEF CALLE D UN ITED STATES VERSU S K OHNE A ND
THATWASBASED , THATWASAMOTIONFORNEWTRIALBASEDPARTLYONTHEA
RGUMENT TH AT THE P EN REG ISTER EVI DENCE WAS P RODUCE D W IT HOUT SUF FICIENT
EVIDENCE AND TESTIMONY. THERE IS A QUOTE H ERE A BOUT W HY T HE S PE CIAL AGE NT ,FBI A
GENTINTHATC AS EHAD SUFFICIENT EXPERT T ES TIMONY, A M ONTH OF S PECI ALIZ ED TRA
ININ G AND EIGHT MON TH SP RA CT ICAL EXP ER IENC E,R EA D B OOKS DEALI NG WITHPENR
EGISTERSOTHATCASETOMETHEYFOUNDTHESKBERTTOBEQULFIDINTHATCASE
AND THAT STAND S FOR THE PROPOSITION THAT YOU DO N EE D E XPER T TES TI MONY.

JUSTI CE: WAIT AMIN UTE. | SNT THEREALOG ICALLEAPTHATYOUJUST TOO K B ETWE EN
SAYING THAT THE EXPERT WITNESS THAT THE STATE H APPENE D T O P RE SENT W AS Q UALIFIED
INTHATCASE,ANDAHOLDINGTHATANEXPERTWITNESS | SN ECESSARYINTHATC
ASE? | DONT THINKTHA T C OURT HEL D THA T AN E XP ER T WITNE SS WAS N ECESSARY. O NLY
THAT THE STATE , THA T THE STATE PRESENTED A N E XPERT W ITNESS A ND THA T E XPERT
WITNESS W AS QUALIFIEDINTHATCASE. WEL L, THE Y NEVER WOU LD HAVEH AD T O ANS
WE R THE QUESTION IF THE EXPERT WAS QUA LIFIED I FN O E XPER T TES TIMONY IS N EE DED. IF
N O EXPERTTESTI MONY I SN EEDED YOU SAY ,WEL L ,W EDON'T CAR E | F THE E XPER T WAS
QUALIFIEDORNOT.>>JUSTICE: AND CON VERSEL Y Y OU DON'T HAV E TO H OL D WHETHER
THE E XPERT WAS NEEDED, EITHER.

EITHERW AY, BUT Y OU N EVER GET TO THATQUESTIONIFTHEE XPERT,IFTHEEXPERTT
ESTIMONY ISNOT NEEDED .| THINKTHE COURT UND ERSTAN DS MY POSITION ON THE N EED
FOR THE E XPER T TESTIMONY.I J UST M EN TION ED ONCE AGAINTHA TT HE WIT NESSSAID H

EDIDNOT HAV E ANY E XPERTISEI N T HAT ARE A. HE DID N OT VOU CH FOR T HE Q UALI FlI

CATIONS OF T HE P ERSO N WHO HOOKED THISUPORHE S AID HEH AD SOM E EXP ERTI SE B

UT HE D IDN'T SAY W HAT I TW AS.

CHIEF JUSTICE: DO YOUWANT TOGOON TO,ONLY I THINK YOUHAV EADEQUATELY
EXPLAINED YOUR POSITIONON THAT.I'LLM OV ETOTHE D OU BL EJEOPARD Y A RG UMENT.
THISWASACASEINWHICHMY CLIENTWASJUD ICIALLYACQUITTEDOFTHEFIRST,IN
THEFIRSTAPPEALOFTHISCASESEVERAL Y EARS AGO.HEW ASTRIED ONDUALTHEOR Y
MESTHEFIRSTTIMEOFFEL ONY M URDE R AND PRE ME DITA TE D M URDER. BOTH OF T
HOSE THE ORIES I N T HAT TRIAL R EQ UIRE D PRO OF THATTHE D EFEN DANT INTENDEDTO
KILL T HE VIC TIMS B EC AU SE THE KIL LING WAS THE ONL Y CRIME THAT THE STA TE T HE OR
IZED THAT T HE DEF EN DANT INTENDED WHEN H E WAS ON THE V ICTIM' S PR OPERTY , ALL EG
EDLY AFTER CON - - CON -- C ON SENT WAS W IT HD RA WN .

CHIEF JUSTICE: YOU B ELIEVEI TW ASLEGALINSUFSSEUV ERSUS--INSUV SEUON THE FEL
ONY M UR DE RBUR GL ARY? | TW AS L EGALLY T HE E VIDENC EW AS L EGAL LY | NSUFFI
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CIENT BECAUSE THERE W AS NO E VI DENCE O N T HE E LEMENT O F REM AI'NING I N T HE P ROPE
RT Y WITHOUT CON SE NT .

CHIEF JUSTICE: RIGHT. AND SO HOW DOESTHA TAFFEC TWHENWESEND I T B AC K S PECI FI
CALLY FORATRIALTHATHESOMEHOW I SIN DOU BL E JEO PARD Y ON THE PRE MEDI TA TE
D M URDER?

THE ISSUE O F WHE TH ER D OUBLE JEO PARD Y W OU LD BAR THE R ETRI AL W AS NOT B RI EF
EDANDITWASNOTARGUEDINTHEFIRST APPEA L. AND I BEL IEVE I CIT ED CAS ES T HAT
HAVEHELD THATEVENWHERE AP ER SO N HAS A SKED FOR ANEW TRIALAND THECASE
ISREMANDE D FORANEWTRIALIFTHENWHENY OUGETBACKTO THE RET RI AL Y OU
REA LIZE D OUBL E JEO PARD Y A PPLI ES H ERE. THE FACT THAT Y OU ARE NOT E -ESTOP PED
FROM RAI SI NG DOUBLE J EOPARD Y DOE S NOT E STABLISH THEL AW O F THE CASETHA T DOU
BL EJEOPARD Y DOES NOT A PPLY , B ECAU SE THE P EOPLE , T HE PAR TIES AND T HE C OURT DID
NOT BRI EF A ND A RGUE A ND D ECID E THE QUESTION OF DOUBLE J EO PARD Y H ERE . THE LAW
OFTHECASEHEREITDOES,AND | ASK THE COURT T O THI NK ABO UT THI SF OR A MINUTE.
THE LAWINTHECASEINTHISCASED OESE STAB LISH THATTHEFEL ONY MUR DE R THE
ORYWASPARTOFTHEVERDICTINTHEFIRST TRI AL, OKAY?Y OU KNOW ,WEH AD A GEN
ERAL V ERDICTAND THEJURY SAID GUILTY ,ANDSOY OU CAN SAY H YPOTHE TICA LLY
WE DON'T KNOW IF THE JURY FOUND P REME DITATED M URDER O R FEL ONY MURDE R, BUT BEC
AUSE THI SC OU RT REV ER SE D, BEC AUSE T HIS C OU RT FOU ND H ARM I N THE P ROSECU TION
OFTHECASEONTHEFELONY MURDERTHEORY ,WEHAVETOEST ABLI SHTHE LAWOFT
HE CASE T HAT FEL ONY MUR DERWASPARTOFTHE VERDICTINTHEFIRST TRIAL. WEL L,
THATFELONY M URDE RCHARGE AND TRIAL INCLUDED THEFACTOFINTENTTOKILL,A
ND A N ESS ENTI AL ELE MENT I N T HE P REME DI TATED M URDER.

CHIEFJUSTICE:ITWASN TANESSENTI AL ELE MENT O FTHE FELONY MURDER , WHI CH W
ASTHEONLYCHARGETHATWEFOUNDLEGALLYINSUFFICIENT? 1 TWAS AN ESSENTI
ALPARTOFTHEACTUALTRIALOFTHEFELONY MU R DER BECAUSE THERE WAS NO INTENT
TOCOMMITANYOTHERCRIMEONTHATPREMISESTHATTHEY ARGUED W AS S
UPPORTED THE BUR GLARY .1 TWAS AN E SSEN TI AL PARTO FTHE TRI AL . JUSTICE : BUT THE
INTENTFOR P REME DITATED M URDERISN OT, THATDOE SN'T INV OL VE AFELONY AT ALL .
| FTHE FUL LY FOR ME D I NT ENT.

BUTTHISISTHEONLYCASEI'VEEVERSEENINWHICHTHEFELONY INCORPORATEDT
HE S UBSTANTIVE C HA RG EB EC AUSEHERE THEONLY FELONY THATHEW ASACCUSEDOF
THE BURGL ARY W AS R EMAI NING O N THE PRE MISE SWITH THE INTENT T O K ILL.

CHIEF JUSTICE:BUT THAT'SWHEREIGOBACKTOWEDIDNT,WEFOUND THATTOBEL
EG ALLY I NSUF FICIENT. W ED IDNT SAY THATITWASFACTUAL, I NSUFFICIENCY ASTO
WHETHER HE LACKED THE INTENT TO KILL , CORRECT? >> NOTTHAT.

CHIEF JUSTICE: BUT THA T'S | MPOR TANT.

BUT SOM E E LEME NT O F THA T C RIME WAS NOT EST AB LISH ED . T HE ELE MENT T HAT W AS N
OT E STABLI SHED WAS T HE REM AINI NG IN P REMI SE S. CHIE FJUS TICE: NOT THE I NT EN T PART.

NOT THE INTENTPART,BUT,BUT THE D EF ENDA NT W AS A CQUITT ED OF THE FELON Y W
HICHASPARTANDPARCELOFTHATBURGLARY WASTHE INTENT TO KILL. >> CHIEF
JUSTICE: BECAUSE THERE WAS LEGAL | NSUF FI CIENCY IN T HA T THE REMAINING IN WAS HELD N
OTTOBEHAVINGBEENINSTRUCTEDONNOT APROPERELEMENT OFBURGLARYSOIT
HINK W E U NDERSTAND YOUR A RG UMENT ON THAT.

OUR POSITION IS Y OU C AN'T T RY A DEF ENDANT TWI CE,ONCE FOR FELON Y M URDER,ONCE
F OR P REMEDI TATED MURDERIFTHEREW ASSOME - -.
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CHIEF JUSTICE: AND | HAVEN'T GONE BACK , BUT ALL OF T HE SUPREME C OURT C AS ES THAT S
AY WHE NTHE REISANALTERNATIVE V ER DICT AND Y OU HAVE A L EGAL | NSUF FI CI EN CY
THAT YOU'VE GOT TO REV ERSE WOULD BE DOUBLE J EOPA RD Y CAS ES AND I WOU LD B E HAR D-
PRES SED T O T HINK THA T THE SUPREME COURT WAS SAY IN G WHEN YOU REVERSE FOR A NEW
TRIALY OU REALLY CANTD O T HAT.

THIS C ASE IS DIF FE RENT, BEC AUSEI N THISCAS ETHEREW AS AF AC TUAL ELE MENT M
ISSING FROM T HE FIRST ,FROM THE TRIAL ON FELON Y M UR DE R, O KAY? CHIEF JUSTICE: W
ELL,IT IS AVERY CRE ATIV E ARG UMEN T. W E'LL CONSIDER I T. THANK Y OU . THE N EX T ARG

UMENTIWOULDLIKETOMAKEISONTHE D EFEN DANT W AS | MP ROPERL Y H
ANDICAPPED I N M AKIN G C LOSING ARGUM ENTONAYV ER Y I MP ORTANT ISSUE ABOUT T HE S
TATESFAILURETOPUT ONANY DNAEVIDENCE.THE D EFEN SE C OUNS EL ARGUE ST HE
STATEDIDN'TTESTTHISBLOOD THATWASONT HE FLOOR FORDNA.THEYDIDNTDOIT
BACKIN1998ANDTHEYDIDNTDOITIN2004BEFORETHE TRIAL.CHIEFJUSTICE:IST
HA T 1 SSUE 7?

I 'M SOR RY? CH IEF JUSTICE: ISSUE 7 YOU AREG OINGTONOW?WELL,LETMESEE.CHIEF]J
USTICE: W HE RE DEL GADO W AS D EPRIVE D O F A F UNDA MENT ALLY F Al R TRI AL WHEN THE
TRIAL C OURT SUSTAINED THE S TATE 'S O BJECTION TO DEFEN SE C OUNS EL'S KPLENTS T O C LO
SING A RGUM ENT R EGARDING THE STA TE'S FAI LURE T O P RE SENT D NA E VIDE NCE. YES , T HA

TSTHE ONE. THAT IS THE O NE . O KAY . H ERE COU NSEL , Y OU K NOW , E VERYBODY KNO WS D
NAISTHE,ISONTHEMINDOFTHE PUBLI C I NCLUDINGTHEJUR OR S, AND E VERYBODY K
NO WS THA TDNATESTINGISBET TERAND M OR ER ELIABL EAND MUC HB ETTE R E VIDE NCE
THANEVIDENCE THATTHE STA TE PRESE NT ED HER E W HICH WAS B LO OD G RO UPIN GS W

HICH T HERE W AS B LOOD H ER E T HAT WAS C ONSI STEN T WITH T HE VIC TIM'S B LOOD AND B
LOOD THERETHA T THEY SAI D W AS C ONSIST ENT WITH THE D EFENDA NT'S BLOOD. T HEY DID

NOT, T HI S E VIDE NC E DID NOT E STAB LISH T O ANY D EGREE O F CER TAINTY THAT | T WAS

THE D EF ENDA NT'SBLOOD OR THE V ICTI M' S B LOOD B UT THE RE W ERE C HARA CT ERIS TI CS
THA T MAT CHED IN THE B LOOD G ROUPING. SO I THINK A VERY | MP ORTA NT P ART OF THE D
EF ENSE CLOSING T O Q UE STION THE RELIABILITY OFTHATAND COMPAREITTOWHATIS
, Y OU KNOW , THE W AV E OF T HE P RE SENC E D NA EVI DE NC E A ND DEF ENSE COU NSEL SAI D
THEYDIDNTTESTITINI1990. THEY SAIDITW AS T OO E XPENSI VE AND THEY D IDN' T TEST
ITIN2004, ANDTHENHEM ADEA COM MENT YOUW OULD KNOWPOSITIVELY ,ANDTHAT
W AS STR ICKE N. T HAT WAS STR IC KE N . JUSTI CE : DID THE D EF EN SE QUESTION ANY OF THE S
TATE 'S W ITNE SSES REG AR DING T HE B LOOD FOUND INTHEHOME? 'IMSORRY .IDIDN'T
HEA R. W HAT?

JUS TICE: DID THE S TA TE P RESENT ANY WIT NESS ES R EGARDI NG T HE B LOOD FOUND I N T HE
HOME?

SOME OF THE B LOOD G ROUPIN GS WERE CON SI STEN T W ITH.
JUSTICE: AND DID THE D EFENSE COUNS EL C ROSS -EXAMINE THAT WITNESS?

IDON'TRECALLTHAT.IDON'TRECALLTHATONEWAYORTHEOTHERFORSOMER
EASO N.

JUSTICE: IT SEEMED TO M E THAT THE DEFENSE H AD THE OPP ORTUNITY TO ELICI TO N C ROSS -

E XAMINATION SOME OF THE ARGUMENTSTHATWEREMAD EATCLOSING,ANDIFTHAT

H AD BEE N D ONE T HE N THE C LO SI NG ARGUMENT WOULD HAV E B EE N LEG IT IMATE IF YOU

W OULD HAV E ASKED THE W IT NESS DID Y OU CON DUCT A NY D NA E VIDE NC E, T HE DNA EVI

DENCE,W AS | TAVAILABLET O CON DU CT DNA EVIDENC E I N P REPA RA TION FOR TRIAL IN 2
004,DIDY OUDOTHAT?
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THERE WAS SOM E OF T HA T OFFERED.I DON'T REMEMBER IF I T WAS O N CRO SS -E XAMINATION
BUTT HERE WAS SOM EDISCUSSIONOFDNATESTINGANDWHY I TWASN TDONE INTHE E
VIDENCE ,Y ES. THEREWASTHAT,SOITHINK- -.

JUSTICE: | BELIE VE W HE RE THI S QUESTION IS G OING | S THAT YOU DO AGREE THAT T HE A
RGUMEN TSOF COUNS EL I NW HATEVER THE CASEIS,MUSTBED IREC TED TO THE E VIDE
NC E T HAT'S BEEN PRE SENTED T O T HE JURY? A BS OLUTELY.

JUSTICE: AND YOU AGREE WITH THAT FUN DAME NT AL P RINCIPLE,AND THENISITY OUR ARG
UMENT THATDNAISSO,THEREISSUCH C OMMO N K NOWLEDGE ABOUT DNA THA T THAT IS
THE SAME THINGASW HEN YOUWANTTOARGUETHATDNAWOULDPOSITIVELYDOT

HISO R THAT , T HAT T HAT' S THE SAM E TH ING AS T AL KING A BOUT T HE MIA MI HER ALD?

OR THE SUN W OULD H AV E COME UP IN THE M ORNI NG . IS T HAT W HA T YOU ARE SAY ING? A
BSOLUTELY ,YES, YO URHONOR.THATISAFAIRARGUMENT.|I THINKWEALLKNOWTHA
TNOTHING 1 S100%, NOT HINGI ST OTALLY IRR EF UTAB LE . JUSTI CE: BUT Y OU D ON'T THINK
Y OU NEED A NY EVI DE NCE AT ALL BEFORE THA T ARG UMENT W OULD BEC OME APRO PER A

RGUMENT? N O EVIDENCE AT A LL W AS N ECESSA RY? YOU MEA N AS FAR AST HE P ERCENTAGE
OF THEREL IABILITYOFDNAEVIDENCE ,HOW ,WHETHER I T IS 90% R ELIABLE? | DON'T T

HINK SO. I THINK I TI1SC OMMO N K NOWLEDGE THATITIS,Y OU KNOW, I TISRELIABLEENO
UG HTHATTHE PROSECU TION I SSTARTING TO T UR N P EOPL E LOOSE WHEN THEY GET T HE

DNA E VIDENC E A ND SEE THE WRO NG P ERSON HAS B EE N - -.

CHIEF JUSTICE: | DON'T THINK WE ARE A RGUI NG O R D ISCUSSING THA T PRO POSI TI ON . T HE
QUESTIONISWHATTHE E VIDE NCE E ST ABLISHED I N THI S C ASE. C AN A DEF ENSE LAW YE R
JUSTSAY INANY CASEWHE THER I TISN OT D NA E VI DE NC E AND THERE IS NO D ISCU SS IO

NOFWHY THEREWASORWASN T,CANTHE Y JUST SAY ,LOOK, THEY HAD AN OPP OR

TUNITY TOPUTONDNAEVIDENCEANDTHEYDIDNT.ISYOURARGUMENTTHATINA

NY C AS E T HAT WOU LD BE AP ROPER ARGUMEN T F OR A DEF EN DANT TO MAKE KIND OF L

IKE A M IS SING WIT NESS ARGUMENT?

WELL,IDONTTHINKITISAMISSINGW ITNESSARGUMENT.ITHINKITISLIKETHEREA
RE N O FIN GE RPRINT SFROM M Y CLIENT ON T HE MURDER W EAPO N.

CHIE F JUSTICE: THAT'S WHAT YOUR POSITION 1S?
YES.

DID YOUHAVETOELICITTESTI MONY EITHER ON D IREC T O R CRO SS-E XAMINATION THAT
THERE WAS BLOOD STI LL A VAILABLEFOR TESTING IN2004, AND T HE STA TE N EVERTH
ELESSNEG LECTED T O TEST IT?

WELL , THE STATE ARGUE S --.

JUSTICE: DID Y OU AT LEAST HAVE TO SHOW T HAT?

THATTHE RE WAS SOM E B LOOD? J USTICE: AVAILABLE FOR T ESTING .
I'LLGOWITHTHAT.I'LL ACCEPT THA T FOR T HE P URPOSE O F T HE DISCUSSION.

JUSTICE: ANDWASTHATELICITED ON D IREC T O R CROSS-EXAMI NATION THAT THERE W AS S
TILL BLO OD A VAIL AB LE FOR TESTING?

| THINK IT WAS .
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JUSTICE : YOU THINK . I THINK THA T M AKES A BIG D IFFE RENCE WHETHER THERE WAS OR
NOT.

ANDI'LLEXPLAINITHERE.COUNSEL ARGUE D THAT T HE EVI DENC E WAS N OT THE RE , B
ECAUSEAND THEY SAY ONPAGE780FTHE IRANSWERBRIEF, THATTHE E VI DENCE WAS
NOT A VAILABLETOBED NA TES TED. HOWEVER, THAT'SNOTWHA TTHE E VIDE NC ESHO
WED. THE TESTIMONY THATTHEY AREREFERRINGTOONPAGE781STHATTHEREW AS
NOTENOUGHBLOODLEFTTOTESTFOR B LOOD G ROUPINGS ON ALL O FTHE S AMPLES. B
LOOD GROUPING.SOIFTHEREISNOTENOUGHLEFTTOTESTFOR B LOOD G ROUPINGS
WHICH | BEL IEVET AKESMOREOFASAMPLETHENTHESINGL EHAIRORTHE SINGLE CEL
LORWHATEVERIT TAKESFORDNATHAT SNOTEVIDENCE, | MEANTHA T S EVIDENCE
THAT T HERE WAS SOM E SAMPLE LEF TBUT NOT ENOUGHTO D O THE B LO OD GRO UP INGS
AND | T HI NK E VERY BODY K NO WS THAT IT ONLY TAKESALITTLETINY BITOFB LOOD OR
HAIRORANYTHINGELSETOTESTFOR D NA.SOTHEREWASE VIDENC ETHATTHEREISE
NOUG H FOR D NA TES TING .

JUSTICE: WAIT A MINUTE. SO WHAT WAS THE E VIDE NC E THAT THERE WAS ENOUG HB LOOD T O
DO THE D NATESTING THA T YOU ARE T AL KI NG ABOUT?

THATTHE TESTIMONY THATTHE REW ASN'TENOUGHTOD OB LOOD GRO UP ING T ESTI NG
IMP LIED THAT T HEREW ASSOME L EFT AND THEREBEINGSOMELEFTITHINK I SENO UGH
, BEC AUSE | THINK T HA T EVERYBODY K NOWS IT ONLY TAKESTHETINIESTAMOUNTOFA
NY SORTOFBODYTISSUETOTEST FOR DNA.CHIE FJUSTICE: NOW ,Y OU SAV ED ALOT O F
TIMEFORREBUT TAL BUT YOU ARE S UBST ANTIALLY IN THE TIME Y OU SAV ED . I'L L C LOSE
THENONTHEDIRECTBY SAY INGTHATTHE STATE I MP RO PERL Y ARG UE D ABOUT T HE
D EF ENSE L AST-MI NUTE C ON CESSION A BOUT T HE M URDE RS BEI NG P REME DITATED. | BEL
IEVETHE Y ASKED THEJURY TO Q UE ST ION W HY T HE D EFENDA NT DID NOT PUT O N
EVIDENCE AND ERR ON EQUS LY SHIFTED T HE B URDE N O F PROOF . I THINK THA T --. CHIEF
JUSTICE: ON T HA T ARGUMENT, THOUGH , DID IN T HE C LOSING , D ID T HE DEF EN SE C ONCE DE
THAT IT W AS PRE ME DITATED?

YES.

CHIEF JUS TICE: ALL RIGHT.SOW ASN'T THATA LL THAT THA T ARGUM ENT SOU GHT T O DIS
CUSS , WHICH IS THAT ,Y OU KNO W ,H ERE W E ARE PUT TI NG O N P RE ME DI TATED M URDER A
ND NOW THEY ARE C ON CEDING I T? NO,I TW ASJUSTCAST THE D EFENSE IN AB AD L IGHT B
Y SAYING W HY DIDN'TW E HEAR THAT TWO WEE KS A GO ATTHE BEGINNING OF THA T TRI
AL AND IT WASASK ING,PUTTING THE BURDEN O N T HE D EFEN DANT . CHIEF JUS TICE: DID
THE TRIAL C OURT SUSTAIN T HAT OR DID THEY O VERRUL ETHA T?

| TWAS OVERRUL ED . THESTATESAY STHEREWASNOCLEARRULINGONIT,IBELIEVE,
BUTIWILLPOINTTOITATTHEMOVEFORMISTRIALAND T THECOURTSAID,I'™MNOTS
USTAIN ING THA TOBJEC TION EXC EP TFOR | THINKIT SAID SOMETHING L IKE UNT IL YOU D
ONTGODOWNTHATROAD ORSOMETHING BUT I'M N OT SUSTAINING THAT OBJECTION SO T
HE COU RT I SOVE RRUL IN G THE O BJECTI ON . T HANK Y OU VERY MUCH AND I ASK T HAT T HE
COURT REV ER SE AND DISCHAR GE THE D EFEN DA NT.MAY I TP LEASE T HE C OURT. SAN DR A
JAGGA RD ,ASSISTANT ATTORNE Y G ENERAL O N B EHAL F OF THE STATE. WITH REGARD TO J
US TICE C ANTERO'S QUESTION ABOUT THE EVIDENCE REGAR DING D NA, THATW ASE LICI TED
ONCROSSIFYOULOOKATPAGE2029THELASTQUESTION ON THE PAG E. | PRESUME B AC
KIN'9OEITHER D NAW ASN'T AROUN D O R IT WAS C ERTAINLY MORE EXP EN SI VE THAN IT IS
NOW.ISTHATCORRECT? THEANSWERATTHETOPOF2030: DNAWASAROUND ,WE
HAD N OT YET V ALID ATED I THER E IN DA DE COUNT Y . SO T HE RE WAS N O E VI DENC E PRE
SENTED T HAT THE DNA WAS N OT D ONE B ECAU SE I T W AS E XPEN SIVE , AND T HE E VIDE NC E
P RESE NT ED THE DEF EN SE THE MSEL VE SELICITED FRO M THE C RIME S CE NE T ECHN ICIA N
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THA T C ONTAIN ERS THAT HAD HEL D B LOOD S AM PLES WER EN OW E MP TY B ECAUSE THE Y H
AD BEE N C ONSUME D, AND THE REW AS T ESTIMONY FROM T HE S EROLOGIST THA T HE COULD
N OT E VEN CON DUCT ALL OF THE T ESTING HE W AN TE D BECAUSE THE TESTING CON SUME D
THE SAMPLEAND THEREWASNOMORESAMPLELEFTTOCONTINUEHISTESTINGSOT
HERE W AS N O EVIDENCE THAT W ECOULD , THA TWEDIDN'TD O THE TESTING I N'90 B ECAU
SE 1 TW AS E XPEN SIVE AND T HERE WAS NO EVIDENCETO SUGGEST THATW ESTILLHAD S
AMPLES LEFT. IN FACT , THE EVIDENC E T HAT WAS PRESENT ED SUGGE STEDW ED IDNT,AND Y
ETTHEDEFENSEGOTUPINCLOSINGANDSAIDYOUHEARDFROM ALPIZAR TOD AY ,D
NAIN200ALLTHEYHAVETODOISSUBMITIT.THATISWHATGETSTHE OBJECTION S
US TA INED B ECAUSE THA T IS NOT ONLY S UP PORT ED BY THE EVI DENCE BUT I SA CTUALL Y
CONTRARY TO THE EVIDENCE. AFTER THAT OBJECTION IS SUSTA INED T HE DEF EN SE T HE N
COM MENTSHETESTIFIED THISSTUFFW ASNOTDNATESTEDSOTHEJURY KNEWW E
DIDN'TDODNATESTING.THE PROBLEM WASWHENHE GOTUPAND M AD EC OMME NT S
THA T W ERE CON TRARY TO T HE E VIDENCE A BOUT WHY I TW ASN' TD NA TESTE D AND B EC
AUSE THE Y W ERE C ONTRARY T O THE EVIDENCE, THE T RIAL C OU RT PRO PERLY SUSTAINED T
HA T O BJECTION . W ITH REG ARD TO THE PEN R EGISTE R, THE WAY Y OU GET A P HONE B OO K
,APHONEBILLISBECAUSE THE P HO NE COM PANY HASPEN REGISTERSONTHELINE.C
ALLERIDISAPENREGISTER THAT RECOR DS THE | NC OMIN G CALLSASOPPOSED TOTHE
OUT GOIN G C AL LS. THERE WAS NO NEED FOR A N EXPERT TO T ESTI FY ABOUT A P HONE BIL L
AND THEREFORETHE9TH CIRCU ITINAPUB LI SHED D ECIS ION SAID THE REW AS N O NEE D
TOHAV EANEXPERTTESTIFY ABOUT A PEN REGISTER. THAT ISTHE ONL Y DECISION THE S
TATEW AS ABLE TOF IN D THAT EVEN D ISCU SSES T HE MATTER. THE CASESTHA TM Y O PP
ONEN T SUG GESTED TO YOUD O HOLD THATWASACASEINWHICH AN O FFICER HAD A CTUA
LL Y G IVEN AN OPINI ON ON T HE REL IABILITY OF AP EN R EGISTER. DET ECTI VE R EY ES WAS
NEV ER A SKED H IS O PINI ON O N T HE R ELIABILITY OF THE PEN REG ISTER. HE JUST IDENTIF IED
IT. THEREISNOBUTTONONTHEPENREGISTERTHATY OUPUSH. THEBUTTONISONTHEP
HO NE WHICH IS T HE LAS T NUM BE R DIA LED BUTTO N. WITH REGARD TO THE D OU BL EJ
EOPARD Y ARGUMENT THERE WAS NO D OUBL E J EOPA RD Y. THERE WAS N O LAW O N P REMEDI
TATION AND NO LAWO N FELON Y M URDER. THERE WAS A D ET ERMI NA TION THA T THE THE
ORY W AS L EGAL LY I NSUFFICI ENT BECAUSE O F THE CHANGE IN THE D EF INITION OF B
URGLAR Y THAT OCCURRED INTHE I NI TIAL APPEALINTHE CASE,AND THEPROBLEMW IT
HTHATBECAMETHAT.CHIEFJUSTICE: FRANKLY THEISSUETHATW ASRAISED L AST |
STHEISSUETHATI'MMOST CONCERNEDW ITH,ANDITISALSERIOUSOFTHINGS--ITI
SASERIESOFTHINGS. I THAS BEEN AWH IL E SINCE THE P ROSE CUTOR HAS REALL Y BEE N
STEPPIN GOVERTHE LINE, AND THE T RI AL JUD GE S TART ED R ECOG NIZING THAT , AND J US
TSOMEOFTHETHING STHATHAPPENED ATSIDEB AR W HERE T HIS P ROSE CUTO R IS TAL KI
NG A BOUT SOMEO NEB EI NG ALOADOFCRAPANDLUDICROUSAND THINGSIAMSUREY
OU JUS T CRINGE.

THEY CERTAINLY WEREN'T SAID IN FRONT OF THE JUR'Y A ND COULD N OT P OSSI BL Y HAV E A
FFEC TE D ANY TH ING. CH IEF JUSTICE: L ET'S GO THROUGH .1 TD OE SSEEM THATSHE SAY SA
ND T HE C OM MENT I'M C ONCERN EDWITHISTHATITISALLWELLANDGOODFORHIMTO
STAND U P N OW A FTER WE HAV E BEEN IN TRIAL FOR T WO AND A HALF W EEKS AND TEL L
YOU, YES, T HESE ARE HOR RI BL E P REMEDI TATED MUR DER B UT T HE PROBLEM IS TWO AND A
HAL FW EEKS AGO | D IDN' THEAR T HA T C ONCESS ION AND T HEY DON'T HAVE TO CON CEDE
ANY THIN G. THERE I SAN O BJECTI ON, AND T HE JUD GE HAS A W HOLE LON G S IDEBAR A ND
THA T'S W HERE THERE IS A LOAD O F CRAP COM MENT ,AND THE N THE JUD GE SAID, Y OU K
NOW,IDONTTHINKTHATIDIDDOTHAT.THEJUD GESAY SYOUCAMECLOSETOIT. THE
MOTION | SD ENIED BUT I'M N OT SUSTAINING THE OBJEC TION E XCEPTTO THEE XTENT I D
ON'T WANT YOU T O P UR SUE ANY THIN G T HAT WOU LD SUGGEST ABURDEN.SOITD OE SN'T
SEEMTHATTHEJUDGED IDSUSTA INTHE OBJECTION TO , W OULD YOU AGREE WITH THAT,
THAT THE J UDGE DID NOT SUSTAIN THE OBJECTION?

| WOULD A GREE THA T THE J UDGE SEE MS T O HAV E BEE N A LL OVER THE PLACE ABOUT WHAT
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HE WAS RULING BECAUSE HE B OT H SAYS | 'M NOT SUS TAIN IN G THE O BJECTION BUT P RO SECU
TO R I'M ADM ONISHI NG YOU ,WHICH I SW HY | SUGGE STED THATTHEREISNODISTINCT
RULIN G O VERRULE !'ING.CHIEFJUS TICE: AND T HE N THE PROSECU TO R FOL LOWS U P AND
SAYS THA T THE COU NSEL SAYS | WENT THROUGH AP IL E OF EVIDENCEA ND THA T D OESN 'T
PROVE THE D EF ENDANTDID I T,AND THENSHE SAY SIWOU LD SUBMITTOY OU THE DEF
ENSEISNEV ERSATISFIED WIT HANYTHING I NACRIMINALC ASE.

AND THA TOBJECTION I SSUSTAIN ED . CHIEF J USTICE: T HAT'S SUSTAINED , ANDATTHAT
POINT THEY AREASKINGFORAMOTIONFORMISTRIAL,RIGHT ? AND THEN I T B ECOM ES
THEIRBURDENTOSHOW AN ABS OLUT EN ECESSITY THATDEP RIVED HIMOF AFAIRT
RIALANDNOTM Y BURDEN TO SHOW. THE PROBL EMWIT HC ONSIDERING THISASACOM
MENT THATSHIFTEDTHEBURDENISYOUHAVETOREMEMBERTHISCASEW AS TRIED
ORI GINALLY ONTHISSEL F- DEFENSE T HEORY T HAT TH E DEFENDANT WAS THERE FOR A B
USINES S MEE TING . T HE DEF ENSE VOI RD IRES O N T HAT. THEY DON'T D O A N O PENING A ND
THE Y GO T HR OU GH AND DUR ING T HE STATE 'S CAS E THE Y PRESENT EVIDENCE TO S HOW
THERE WAS S OME STRUG GLE BETWEEN THE V IC TI M A ND THE DEF ENDA NT AND T HE N HAV
IN G P RESENT ED E VIDENCE THEY ARE NOW IN THE MIDDLE O F T HE S ANDW IC H CLO SING AND
THE STATEHAS GON ETHR OU GH ARG UI NG D URING | TS I NITIAL C LOSING ARGUM EN T T HA
TW EPRESE NTED AMP LEEVIDENCETHA TTHISW ASN O SEL FD EFENSE, THA T T HI SWAS A
P REMEDITATE D M URDE R BEC AUSE LOOK AT A LL OF THESE HORRIBLE INJURIE S TO THE SE PEO
PLE. YOU DON'T SHOW UPWITHA GUNW ITHASERIALNUMBER,ALLOFTHISAND THEN
ALL OF T HE SUDDEN THE D EFEN SE G ETS U P IN THE IR CLO SING ARG UMENT AND SAY SI1D
ON'T KNOW W HY SHE P RE SENT ED , THE REASO N SHE PRESE NTED THA T CRI ME S CENE E
VIDENCETO Y OU ISNOT TO SHO W PRE ME DI TATION BUT TO CONVINCEY OU THATTHIS
WAS A HORRIBL E CRIME AND Y OUNEED TO CON VICT SOMEBODY .AND SHEHADNOP
URPOSEINTHAT.OFCOURSETHISISAPREMEDITATED MURDERSOW HA T SHE IS DOING |
S SHE IS GET TING UP AND RESPONDINGTOTHA TAND SHESTART SOUT THA T COMMENT
BY SAYING I'M T HE ONE WITH THE BURDE N OF P ROOF . AND IHAD TOSHO W Y OU THISW AS A
PRE MEDI TATED M URDE R AND THAT'SW HY | PRE SENT ED A LL OF T HIS EVI DENCE TO YOU
ABOUT IT BEING A PRE ME DITATED M URDER, AND NOWHESAYSISHOULDNEVERHAVE
DON ETHATBEC AUSEIDIDN'TN EED T O PRO VE PRE ME DI TATION AND THE PROBLEM IS I H
ADNOIDEATHATWASGOINGTOBETHECASEISWHATSHEISBASICALLY SAYING. | HAD
TO DO THIS. | HAD T HE BUR DE N OF P RO OF AND ASSOONASTHATISOVER SHE TEL LSTHE J
URYAGAINI'MTHEONEW ITHTHE BURDE N O FPROOF. IT NEVER SHI FTED THE BUR DEN OF
PROOF, AND THE B RIEF C OMMENT S ABOUT THE DEF ENSE N EVER BEI NG S AT ISFI ED DOE S NOT
CREATE AN ABS OL UT ENECESSITY FOR AM ISTRIA L .U NLESS THE COU RT HAS ANY F
URTHER QUE ST IONS , THE STATEW ILL RES PECT FU LL Y R EQUEST T O AFFIRM.

CHIEF JUSTICE: THANK YOU . IW OU LD LIKETO SPEND AM INUTEO R T WO TAL KI NG ABO UT
THE H ARMF ULNE SS O F THE ERRORS HER E, B EC AUSE - -. J US TICE: FIRST CAN YOU RESPOND T
OYOUROPPONENT SARGUMEN TJUSTNOW THAT T HE PRO SE CU TOR 'S COM ME NTS HERE
IN CLOSING WERE AREACTIONT O THE D EFEN SE C OUNS EL'S COMMENT SAND KIND OF |
MPUGNING THE M OTIVESOFTHE PRO SECUTORINPRESE NTINGALL OF THISE VIDENCE O F
P REME DI TATION WHEN ITW ASTHE STATESBURDENTODOSO?W HY WASN'TTHATFAIR
COMMENT ?WELL,BECAUSEHEGOESBACKANDASKSTHEQUESTIONWHY DIDN'TW E
HEA RANY EVI DENCE FROM THE - -W HY D IDN' T W E H EAR SOM ETHING FROM THE
DEFENDANT WHEN THE DEFENDANT HAS NO BURDE N T O PRO DUCE ANYTH ING OR M AK E ANY
ARGUMENT OR MAKE ANY C ONCE SSION.

CHIEF JUSTICE: AT THA TPOINT ISWHEN THE RE I SA SIDEBAR THAT T HE J UDGE SAY S D ON'T
GO INTO I T ANY FURTH ER AND THE P ROSE CUTO R DOE SNOT . THE PROSE CU TOR E XP LA IN
SONCEAGAINTHATITISHERBURDEN. SOAND THENT HE OTH ER C OMME NT T HAT I W AS
C ONCE RNED A BOUT THA T THE DEF EN SE I SNEV ER S ATIS FIED WITH ANYTHING IN A CRI MlI
NALCASE, THATOBJECTION WAS SUS TAINED. I TWAS,BUTTHEMISTRIALWASDENIED
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ANDTHAT SWHY IWANTEDTO DIS CUSSHARMFUL NESS OF THE ERR OR , B ECAU SE I --.

JUSTICE: HELP M EOUT F IRST B EFOR E YOU G ET I NT O THAT. AT OPENING STA TEMENT, WHA T
D IDTHE D EFEN DANT P RESE NT ASTHE IRD EFENSE , I FANY ? W HAT WAS I T GOING T OB E?
WAS I TSEL FD EFEN SE ?

| D ON'T REM EM BER. | D ON'T REM EM BE R THE O PENI NG S TATEMENT OR ANY ISSUE ABO UT T
HE O PE NING S TA TEME NT .JUSTICE: THE N HOW WAS I T R ESPO NDED TO O VE R THE TWO W
EE KS OF THE TRI AL ? W AS THE DEF ENSEW EW ER EN'T THERE, HEDIDN'TDO I T,ORITW AS S
ELFDEFENSE?NO,ITISTHESTA TE D IDNT PROVE ITS CAS E BEY OND A REA SO NABL E DOU
BT WAS T HE DEF EN SE . CHIE FJUSTICE: SO | TSEEMSPRETTY ,LET'SJUSTM AK E SUR E.
THERE IS APRETT Y B IG D IF FERENCE BET WEEN S EL F D EFENSE, WHICH WAS T HE F IRST C AS E
, THE FIRST TRI AL . | WAS THE RE , AND W HO EVER DID T HI SH ORRI BL EM URDER I T W ASN'T
ME.ARE YOUTELLINGMEASTHE APPELLATEATT ORNEY YOUDONTREMEMBERWHATT
HE DEF ENSE W AS DURING A TWO -WEEK TRIAL? NO,BUT MY MEMORY OFW HA T H APPE
NED IN THE TRI AL AND MY P ERSO NAL K NOWLEDGE ABOUT WHAT THE TRIAL STRATEG Y W
ASISFROMTALKINGTOTRIAL COUNSEL | SBLURRING TOGETHERSO I FEE L UNCOM FO
RT ABLE A BOUT M ISSI NG ANYTH IN G BECAUSE I T HI NK | MAY - -. JUSTICE: L ET ME ASK Y OU
AQUESTIONWITHREFERENCETO YOURFAMILIARTIWITHTHERECORD , THO UGH. C AN
YOUTELLUSWHETHERTHEREISANYTHINGELSEINTHERECORD,Y OUKNOW ,THAT
WE HAV E AND | N DISCOVE RY ORO THERWI SEW ITHREFER ENCE T O T HE A VAIL ABILITY O
FABLOODSAMPLE FOR DNATESTINGATTHETIMEOFTHE TRIAL ? IS THE RE ANY THING
ELSEINTHERECORDBESIDESWHATYOUALLHAVEQUOTEDTOUSINYOUR BRIEFS?

NO,JUSTIDON'TREMEMBE R ANYTHING. WHAT I AM THINKIN G I ST HAT T HE TES TIMO NY W
AS T HAT T HE BLOOD SAMPLEW ASNOTENOUGHTODOTHESEO THERTESTS,ANDAS
SOMEOFTHETHING SWEREEMPTIEDBUT THATTHATIMPLIESTOMETHATOTHERS

WERE NOT EMPTY , B UT T HERE WAS NOTENOUG HBLOOD TOD O ALLOFTHETESTSTHATHE

WANTED. HE DIDN'T WANT T O D O D NA TES TING BUT T HE RE WAS N OT ENOUGH TO DO O THER
KINDS O FTESTING SO T HAT'S EVIDENCE TO ME THAT THERE WAS BLOOD I N THERE,AND I T

HINKITISENOUGHTOWOULDBEENOUGHBLOOD TODODNATESTINGON.JUSTICE:IT

C OU LD HAV E BEEN ASKED DIRECTL Y, COU LD IT NOT, WHILE D EFEN SE COUNSEL WAS QUE ST

IONI NG THE T ECHN IC IAN AND P OINT IN G O UT T HE DNA TES TING WAS NOT D ON E, T HE LOG
ICALNEXTSTEPIFTHATSGOINGTOBEAPOINTIS,WELL,YOUSTILLHAVETHEBLO

OD,DOYOUNOT,ANDYOU STILLHAVETHEPOTENTIALTODODNATESTING,BUTTHAT

WAS N OT D ON E, RIG HT ? THO SE QUE STIO NS WER E N OT ASKED?

I D ON'T THI NK SO.
JUS TI CE: OKAY.

I'D LIKE TOJUS T POINT OUT ON THE HAR MFUL NESSOFERROR,ITISNOTFIRSTOFALL
NOT HI NG | S THE DEF ENDANT'S BURDEN, OF C OURSE, IT ISTHE STA TE'SB URDEN T O
CONVINCE THE C OURT THAT THE ERR OR W AS HAR ML ESS B EYOND A REA SONA BL E DOU BT,
ANDBUTIBELIEVETHESTATEDOESTHATERRONEOUSLY TOOOFTENAND I'MTRY IN G
TO SET THE STA TE R IGHT ABO UT HAR ML ESS ERROR, AND W EDO NOTNEED --THE COURT
DOESNOT NEED TOFIND THATTHE V ERDICT WOU LD P RO BABLY HAV E B EEN D IF FERE NT ,
COU LD H AV E B EEN DIFFERENT , M IGHT HAV EBEEN D IFFERENT . THATISNOT THETESTF
ORHARMFULERROR.THETESTUNDERTHED IGUILIOCASEISNOT THAT.IF THISERR OR
W AS L IKE A BRICK IN THE WALL OF THE VERDICT, IT AFFECTE D, I T CONTRIBUT ED TO T HE V
ERDICTEVENIFYOUTAKETHATBRICKOUT , THEWALLISSTILLGOINGTOSTAND .E
RRORDOESNOTCONTRIBUTETOTHE VERDICTWHENITISON SOMETHING THAT IS TO TAN
GENTIALTOIT.ITISNOTLIKEABRICKTHATTHEJURYPUTSINTHEWALLOFTHE
VERDI CT.
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JUSTICE: ACC ORDI NG TO THAT THEORY ANY M IS TAKE W OULD B EH AR MF UL B ECAU SE
EVERYTHING IS A BRICK.

NO,ANDTHEEXAMPLEIGIVEISTHATIFSOMETHINGISSOFARAWAY FROMBUILD IN
G T HE C AS E AGA INST THE DEF ENDANT THAT THE J UR Y COULD S EE AND D ISRE GA RD AND
SAY THATIS N OT GOI NG TO ENT ERINTOOUR THINKING. THATISNOTABRICKTHAT.ISA
ROUND ROCKAND THATDOESNOTGOINTOTHEW AL L. THAT DOES NOTENT ERINTOO
UR T HI NKING THEN | T DOES NOT CONTRIBUTE TO T HE VERDICT, BUT HERE ALL O F T HESE T HI
NG S C ONTRIB UTE TO THE VERDICT AND JUST REALLY QUICK LY O N THIS, THERE ISN O N EED
TOPROVEORTOTHINKTHAT T HE VER DICT WOULD H AVE BEE N DIFFERENT BECAUSE IF
AVERDICT WOULD HAVE BEEN DIFFERENT THEN THA T E RR OR SUBSTAN TIALLY C ON TR IBUTES
TO THE VERDICT. E VERYBODY AGREE S,IHOP E, T HAT IF THE V ER DI CT WOULD HAVE BEEN
DIFFERENT T HE ERROR SUB STAN TIAL LY COULD DO IT. I T MUST HAV E BEE N BECAUSE | T
TOOK IT FROM A G UILT Y VERDICT TO ANOT GUILT Y V ERDICT. THAT SUBSTANTIAL LY
CONTRIBUTES.THE KNOWLESCASEFRO M THISCOURT REJECTED T HE IDE ATHA T E RROR
HAS TO SUB STAN TI ALLY CONTR IBUTE TO THE VERDICT. ITJUSTHASTOCONTRIBUTE, T
HEREFORE T HI SERR OR W AS H AR MFUL EVEN IF THE VER DICT WOULD HAVE B EEN THE SAM E
WITHOUT IT, AND | WOULD ASK THA T THE COURT REV ER SE | T. THANK YOU VERY MUCH.

CHIEF JUSTICE: THANK YOU.THE C OURT WILL TAKE THI SCASEUND ERADV ISEMENTAND

file:///Volumes/www/gavel2gavel/transcript/04-2274.htm[12/21/12 3:13:09 PM]



	Local Disk
	Florida Supreme Court Oral Arguments- Transcripts


