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Jeb Bush v. Ruth Holmes

MARSHAL: HEAR YE. HEAR YE. HEAR YE. THE SUPREME COURT OF THE STATE OF FLORIDA IS NOW
IN SESSION. ALL WHO HAVE CAUSE TO PLEA, DRAW NEAR, GIVE ATTENTION AND YOU SHALL BE
HEARD. GOD SAVE THESE UNITED STATES, THIS GREAT STATE OF FLORIDA AND THIS HONORABLE
COURT. ER ILK LADIES AND GENTLEMEN, THE FLORIDA SUPREME COURT. PLEASE BE SEATED.

CHIEF JUSTICE: WELCOME TO THE FLORIDA SUPREME COURT. AND WELCOME TO OUR NEW
MARSHAL. HIS FIRST "HEAR YE HEAR YE", AND I THINK HE DID A PRETTY GOOD JOB THIS FIRST
TIME. OF COURSE THIS IS HIS FIRST TIME, ALSO, KEEPING TRACK OF TIME, SO WE HAVE GOT TO
MAKE SURE WE HELP HIM WITH THAT. THE FIRST CASE ON THIS MORNING'S DOCKET IS BUSH
VERSUS HOLMES, AND THE PARTIES, I KNOW, ARE READY, AND I JUST WANT TO MAKE SURE HOW
YOU ARE DIVIDING THE TIME, SO WE ARE CLEAR ABOUT THAT. YOU ARE GOING TO TAKE 15
MINUTES?

YES, YOUR HONOR, I WILL TAKE 5 MINUTES FOR REBUTTAL AND THE ATTORNEY GENERAL AND
THE THIRD PARTY WILL SPLIT THE OTHER TEN MINUTES.

CHIEF JUSTICE: ANOTHER QUESTION, IS ARE YOU GOING TO DIVIDE UP THE ISSUES IN THE CASE,
OR ARE YOU GOING TO ARGUE ALL THREE OF THE ISSUES?

WE ARE ALL AVAILABLE TO ANSWER QUESTIONS ON ANY ISSUE, IS WHAT I ASSUME YOU ARE
GETTING AT, YOUR HONOR.

CHIEF JUSTICE: THANK YOU, MR. RICHARD. YOU MAY PROCEED.

MAY IT PLEASE THE COURT. MY NAME IS BARRY RICHARD, AND I AM COUNSEL FOR THE
APPELLANT. NOTHING IN EITHER THE FLORIDA OR FEDERAL CONSTITUTION, SUGGESTS THAT THE
DRAFTERS AND THE ADOPTERS OF THE RELIGIOUS PROVISIONS OF THOSE TWO DOCUMENTS
INTENDED THAT A PERSON OR AN INSTITUTION OTHERWISE QUALIFIED, BE DENIED A GENERALLY
AVAILABLE BENEFIT, SOLELY BECAUSE OF AN ASSOCIATION WITH A RELIGIOUS DENOMINATION.

LET ME ASK YOU, AS WE BEGIN HERE, THE STRUCTURE OF, THE STATUTORY STRUCTURE FOR THIS
PROGRAM, IS THAT THE MONEY WHICH THE LEGISLATURE ANNUALLY APPROPRIATES FOR
SCHOOL DISTRICTS, IS DONE ON A PER STUDENT BASIS, UNDER 1011.62. THAT MONEY, THEN, IS
WHAT IS USED, IF THE STUDENT'S PARENTS MAKE THE DECISION THAT THE, THERE IS GOING TO BE
USED, ONE OF THESE OPPORTUNITY SCHOLARSHIPS. CORRECT?

THAT IS ESSENTIALLY CORRECT, YOUR HONOR. THERE IS A FORMULA.

A DOLLAR-PER-DOLLAR BASIS, THE AMOUNT OF MONEY, RATHER THAN STAYING IN THE PUBLIC
SCHOOL SYSTEM, IS GOING TO GO INTO THE PRIVATE SCHOOLS.

YES, YOUR HONOR. THAT'S CORRECT. FOR THOSE WHO SELECT A PRIVATE SCHOOL. OR FOR THOSE
WHO SELECT AN ADJACENT PUBLIC SCHOOL THAT MEETS THE CRITERIA, IT IS SHIFTED TO THAT
PUBLIC SCHOOL.

IS THERE ANY INSTANCE, REALLY, SINCE FLORIDA ADOPTED A COMMITMENT TO PUBLIC
EDUCATION, COMMITTED TO PUBLIC SCHOOLS, THAT MONEY HAS BEEN AUTHORIZED TO BE
TRANSFERRED DIRECTLY TO A PRIVATE SCHOOL, MONEY THAT WOULD OTHERWISE HAVE BEEN,
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TO BE USED FOR PUBLIC SCHOOLS?

I AM NOT AWARE FACTUALLY, OF THE ANSWER TO THAT QUESTION. HOWEVER, WE NEED TO KEEP
IN MIND THAT THE MONEY THAT IS BEING TRANSFERRED IS NOT THE MONEY DEALT WITH IN
ARTICLE IX REGARDING THE SCHOOL FUND. THIS IS GENERAL APPROPRIATIONS MONEY WHICH
THE LEGISLATURE, THROUGH ITS PLENARY AUTHORITY, HAS THE QUINTESSENTIAL AUTHORITY
TO DIRECT WHEREVER IT CHOOSES.

THAT IS WHERE I AM, REALLY, TRYING TO UNDERSTAND, IS THAT, AM UNDER 1011.62, THE
DISCUSSION OR WHAT IT STATES THERE, IS THAT THERE IS THIS EDUCATION FINANCE PROGRAM,
FLORIDA EDUCATION FINANCE PROGRAM. THAT IS THE MONEY THAT IS TO BE TRANSFERRED,
THEN, TO THE SCHOOL DISTRICTS, FOR USE FOR THE PUBLIC SCHOOLS, IS IT NOT?

I AM NOT SURE HOW TO ANSWER THE QUESTION. IF I CAN TRY IT THIS WAY, PERHAPS IT WOULD
HELP. I AM ONLY AWARE OF TWO GROUPS OF FUNDING THAT ARE OF RELEVANCE HERE. ONE OF
THEM, WHICH HAS BEEN RAISED TANGENTIALLY, IS ARTICLE IX SECTION 6, WHICH IS THE STATE
SCHOOL FUND THAT REQUIRES ALL THE MONEY IN THAT SCHOOL FUND BE SPENT ON PUBLIC
SCHOOLS. THAT IS NOT AN ISSUE IN THIS CASE, BECAUSE IT IS NOT SUGGESTED THAT ANY OF
THAT MONEY IS UTILIZED FOR PURPOSES OF THESE SCHOLARSHIPS. THE MONEY THAT IS USED
FOR THESE SCHOLARSHIPS, IS MONEY THE LEGISLATURE APPROPRIATES WITHIN ITS PLENARY
AUTHORITY AND ITS QUINTESSENTIAL POWER, TO APPROPRIATE THE MONEY OF THE STATE. THAT
MONEY CAN BE TAKEN AND UTILIZED FOR ANY OTHER PURPOSE.

CHIEF JUSTICE: ISN'T THAT, NOW, LET'S GO BACK TO WE ACTUALLY ARE JUMPING AHEAD TO
ARTICLE IX SECTION 1. ISN'T THAT, REALLY, THE ARGUMENT OF THE APPELLEES HERE, THAT
THERE IS A RESTRICTION, A PROHIBITION IN THE AREA OF EDUCATION ON WHAT THE
LEGISLATURE CAN FUND, IN TERMS OF THE EDUCATION IT PROVIDES ITS CHILDREN. YOU AGREE,
THAT IS THE ARTICLE IX SECTION 1 ISSUE. CORRECT?

YES, YOUR HONOR. THAT IS CERTAINLY THEIR ARGUMENT, BUT NO LANGUAGE CAN BE FOUND
ANYWHERE IN ARTICLE IX SECTION 1 OR ELSEWHERE, THAT SAYS THAT.

CHIEF JUSTICE: LET'S JUST, IS THE PURPOSE OF THE OPPORTUNITY SCHOLARSHIP PROGRAM TO
FULFILL THE CONSTITUTIONAL MANDATE UNDER ARTICLE IX SECTION 1?

I BELIEVE THAT WAS THE INTENT OF THE LEGISLATURE, YES, MA'AM.

CHIEF JUSTICE: WHICH PORTION OR WHICH SENTENCE OF ARTICLE IX SECTION 1 DOES IT FULFILL?

I THINK IT WAS INTENDED TO FULFILL THE REQUIREMENT FOR A UNIFORM, EFFICIENT, SAFE,
SECURE AND HIGH-QUALITY SYSTEM.

CHIEF JUSTICE: THERE IS WHAT I THOUGHT WAS INTERESTING, IS THAT IN THE FINDINGS OF
LEGISLATIVE INTENT, THE LEGISLATURE FOUND THAT THE STATE CONSTITUTION REQUIRES THE
STATE TO PROVIDE A UNIFORM, SAFE, SECURE, EFFICIENT AND HIGH-QUALITY SYSTEM, WHICH
ALLOWS THE OPPORTUNITY TO OBTAIN A HIGH-QUALITY EDUCATION. THE ONLY THING LEFT OUT
OF THAT LINE, IS THE CONSTITUTION PROVIDES IT SHOULD BE A HIGH QUALITY SYSTEM OF FREE
PUBLIC SCHOOLS. DO YOU AGREE WITH THAT?

YES, I DO, YOUR HONOR, AND THERE ARE TWO ASPECTS OF THIS LAW THAT ONE MUST KEEP IN
MIND. THE FIRST IS THAT THE SCHOLARSHIPS ARE NOT THE ONLY ASPECT OF THIS LAW. IT, ALSO,
PROVIDES VARIOUS METHODOLOGIES OF BRINGING UP TO STANDARDS, THOSE PUBLIC SCHOOLS
THAT ARE FAILING UNDER THE TESTING THAT THIS STATUTE HAS, AND IT PROVIDES ADDITIONAL
FUNDING TO THOSE SCHOOLS, THROUGH OTHER METHODOLOGIES, TO BRING UP THEIR
STANDARDS.
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CHIEF JUSTICE: WE ARE ONLY LOOKING, THE ONLY THING UNDER ATTACK TODAY IS THE
OPPORTUNITY SCHOLARSHIP PROGRAM.

YES, YOUR HONOR, AND I WOULD SUGGEST THIS, IF THE PLAINTIFFS WERE ABLE TO ESTABLISH
FOR THE TRIAL COURT AND SHOW THIS COURT ANYTHING IN THE RECORD TO INDICATE THAT THE
FLORIDA LEGISLATURE WAS FAILING TO MEET ITS OBLIGATION, BECAUSE THERE IS NO QUESTION
THAT THERE IS A MANDATE UNDER THE CONSTITUTION, TO PROVIDE A UNIFORM, EFFICIENT,
SAFE, SECURE AND HIGH QUALITY SYSTEM OF FREE PUBLIC SCHOOLS. IF THE RECORD OF THIS
CASE SUGGESTED THE LEGISLATURE WAS FAILING TO DO THAT, THAT WOULD BE THE ISSUE FOR
THIS COURT, BUT IT IS COMPLETELY UNRELATED TO THE OTHER ISSUE, WHICH IS WHETHER THE
LEGISLATURE ALSO HAS THE AUTHORITY, IF IT SO CHOOSES, TO FUND OTHER PROGRAMS.

THAT IS THE PROBLEM HERE, IS WHERE DOES THE LEGISLATURE, THEN, GET THE AUTHORITY TO,
IN FACT, HAVE OTHER FORMS OF EDUCATION, OTHER THAN THE PUBLIC EDUCATION THAT IS
PROVIDED FOR IN ARTICLE IX SECTION 1?

WELL, UNDER THE FLORIDA CONSTITUTION, YOUR HONOR, THE LEGISLATURE HAS PLENARY
AUTHORITY, RESTRICTED ONLY TO THE EXTENT THAT THE CONSTITUTION EXPRESSLY RESTRICTS
ITS AUTHORITY.

SO WHEN YOU READ ARTICLE IX SECTION 1, DOESN'T THAT GIVE, ISN'T THAT AN EXPRESSION OF
THE WAY THAT THE LEGISLATURE IS TO, IN FACT, EDUCATE THE CHILDREN OF THIS STATE? THAT
IS THROUGH A SYSTEM OF FREE PUBLIC EDUCATION?

YOUR HONOR, I WOULD HAVE TO ANSWER YOUR QUESTION NO, TO THE EXTENT THAT THE
QUESTION SUGGESTS THAT ARTICLE IX SAYS THAT THE PUBLIC SCHOOLS ARE THE EXCLUSIVE
METHOD BY WHICH THE STATE PROVIDES EDUCATION. IT SAYS NOTHING LIKE THAT AND
NOTHING IN THE LANGUAGE CAN CAN FAIRLY BE READ TO SAY THAT, AND IT WOULD BE
COMPLETELY INCONSISTENT WITH THE LONG HISTORY OF THIS STATE, WHICH HAS ALWAYS
PERMITTED PRIVATE EDUCATION AS AN ALTERNATIVE TO THE PUBLIC SCHOOL SYSTEM.

AT THE PERSON'S EXPENSE.

THAT'S NOT TRUE, YOUR HONOR. THE LEGISLATURE OF FLORIDA, EVEN PRIOR TO THE 1885
CONSTITUTION, PROVIDED FUNDING FOR K-THROUGH-12 AND PRIVATE AS WELL AS PUBLIC
SCHOOLS, AS AN ALTERNATIVE. IT HAS ALWAYS DONE THAT, BUT MORE IMPORTANTLY, THERE IS
NOTHING IN THE CONSTITUTION THAT PROHIBITS THE LEGISLATURE FROM FUNDING PRIVATE
PROGRAMS, ANYMORE SO THAN IT PROHIBITS THE LEGISLATURE FROM FUNDING PRIVATE
HEALTH PROGRAMS, ENVIRONMENTAL PROGRAMS, ANYTHING ELSE THE LEGISLATURE CHOOSES
TO DO, PROVIDED, PROVIDED THAT IT MEETS ITS MANDATE, AND I SHOULDN'T EVEN SAY
PROVIDED, BECAUSE THE MANDATE IS ENTIRELY SEPARATE. THE LEGISLATURE HAS AN
OBLIGATION TO PROVIDE FOR EFFICIENT, HIGH QUALITY PUBLIC SCHOOLS. IT EITHER MEETS THAT
MANDATE OR IT DOES NOT. IF IT DOES NOT, IT IS THE JOB OF THE COURTS TO CALL TO THE
ATTENTION OF AND TO PROVIDE WHATEVER REMEDY THERE IS FOR THE LEGISLATURE, TO MEET
THAT MANDATE.

BUT THAT IS WHERE I AM HAVING DIFFICULTY, IS THAT THIS MONEY IS NOT AN ADDITIONAL
AMOUNT OF MONEY THAT IS BEING APPROPRIATED FOR EDUCATION. THIS IS MONEY THAT IS
COMING DOLLAR FOR DOLLAR, OUT OF THE MONEY THAT WOULD OTHERWISE BE FOR THE
UNIFORM SYSTEM OF PUBLIC SCHOOLS. AND SO I WOULD LIKE FOR YOU TO ANSWER AND THEN I
WILL LET YOU TALK. I AM HAVING DIFFICULTY UNDERSTANDING THE DIFFERENCE BETWEEN THE
SCHOOL FUND AND THE FLORIDA EDUCATION FINANCE PROGRAM. WHERE IS THAT DIFFERENCE
DRAWN?
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OKAY. YOU ARE LETTING ME TALK, YOUR HONOR. I WOULD RATHER TALK ABOUT WHAT YOU
WANT TO HEAR RATHER THAN WHAT I WANT TO SAY IN ANY CASE, BUT LET ME TRY IT FROM THIS
PERSPECTIVE. LET'S ASSUME THAT WE HAVE NO OPPORTUNITY SCHOLARSHIP PROGRAM AND
LET'S ASSUME THAT THE LEGISLATURE SIMPLY DECIDED AS MATTER OF POLICY, TO REDUCE THE
FUNDING TO EDUCATION. TO APPROPRIATE LESS GENERAL FUNDS TO EDUCATION. THAT WOULD
NOT BE UNCONSTITUTIONAL. SO LONG AS THEY CONTINUED TO PROVIDE, TO MEET THE MANDATE
IN ARTICLE IX, FOR A UNIFORM, EFFICIENT, SAFE, SECURE, HIGH QUALITY SYSTEM OF EDUCATION.
THIS, THERE IS NO PROVISION ANYWHERE IN THE CONSTITUTION, THAT HAS A MINIMUM AMOUNT
OF FUNDING THAT THE LEGISLATURE MUST PROVIDE. IT COULD REDUCE THE FUNDING BY THE
SAME AMOUNT THAT CURRENTLY GOES INTO THE OPPORTUNITY SCHOLARSHIP PROGRAM AND
THERE WOULD BE NO ISSUE BEFORE THIS COURT, UNLESS THE PLAINTIFFS HAD ESTABLISHED A
RECORD THAT THEY WERE NOT PROVIDING THE MANDATE OF ARTICLE IX.

HOW DOES THAT TAKE INTO ACCOUNT, THOUGH, THE EXPRESS PROVISION IN THE CONSTITUTION,
DEALING WITH THE STATE SCHOOL FUND? I WOULD LIKE YOU TO ADDRESS THAT, WHERE IT IS
EXPRESSLY PROVIDED THAT THE INCOME DERIVED FROM THE STATE SCHOOL FUND, SHALL, AND
THE PRINCIPLE OF THE FUND MAY, BE APPROPRIATED, BUT ONLY TO THE SUPPORT AND
MAINTENANCE OF FREE PUBLIC SCHOOLS. NOW, I THINK THIS IS, ALSO, CONCERNS JUSTICE
WELLS'S LINES OF QUESTIONS THERE, ONLY NOW WE ARE REALLY SHIFTING TO THIS FUNDING
ISSUE, SO IF IT IS TRUE THAT, IN YOUR ANSWER TO JUSTICE WELLS'S QUESTION, THAT DOLLAR
FOR DOLLAR, THIS MONEY IS APPROPRIATED, AND THE MONEY THAT GOES TO A STUDENT, THAT
GOES TO A PRIVATE SCHOOL, THEN, DOESN'T GO TO THE FREE PUBLIC SCHOOLS AS MANDATED
HERE. HOW CAN THAT COMPLY, THEN, WITH THIS EXPRESS MANDATE, ONLY TO THE SUPPORT AND
MAINTENANCE OF FREE PUBLIC SCHOOLS? WOULDN'T YOU AGREE THAT IT APPEARS TO BE THE
INTENT OF THE DRAFTERS OF THAT, THAT ANY MONEY APPROPRIATED FOR SCHOOLS, IN PUBLIC
SCHOOL OR SCHOOL EDUCATION, CAN ONLY GO TO THE SYSTEM OF FREE PUBLIC SCHOOLS?
WASN'T THAT THE INTENT OF THE DRAFTERS OF THAT PROVISION?

WITH ALL DUE RESPECT, YOUR HONOR, I CANNOT AGREE WITH THAT PROPOSITION. THE
REFERENCE TO THE STATE SCHOOL FUND REFERS TO A DISCREET FUND THAT RECEIVES ITS
MONEY FROM DISCREET SOURCES, AND I BELIEVE IT IS MY UNDERSTANDING THAT THE
PLAINTIFFS ARE NOT SUGGESTING THAT THE MONEY IN THE OPPORTUNITY SCHOLARSHIP FUND
COMES FROM THE STATE SCHOOL FUND.

BUT WASN'T THAT INGREDIENT IN THE STATE SCHOOL FUND, ANY APPROPRIATIONS BY THE
LEGISLATURE, TO GO TO EDUCATION OR SCHOOL FUNDING? IN OTHER WORDS, THAT WAS A
PRETTY COMPREHENSIVE LIST, WAS IT NOT, TO INCLUDE ALL MONEY APPROPRIATED FOR PUBLIC
EDUCATION?

I DON'T BELIEVE SO, YOUR HONOR, AND IF YOU WERE TO READ ARTICLE IX SECTION 6 THAT
EXPANSIVELY, YOU WOULD BE SAYING THAT, ONCE THE LEGISLATURE APPROPRIATES MONEY
FOR SCHOOLS, IT CAN NEVER REDUCE THAT APPROPRIATION AGAIN, REGARDLESS OF THE
CIRCUMSTANCES, BECAUSE IT WOULD, THEN, BE PART OF THE SCHOOL FUND, AND THE MONEY
WOULD HAVE TO GO, WOULD HAVE TO REMAIN T COULDN'T BE USED FOR ANY OTHER PURPOSE.

WHAT DO YOU THINK THE INTENT OF THE DRAFTERS OF THIS PROVISION OR OF THE CITIZENS
THAT APPROVED IT WAS?

OF ARTICLE IX SECTION 6?

YES. THE EXPRESS PROVISION THAT I READ.

I THINK IT WAS INTENDED TO REFER TO A DISCREET, DESCRIBED FUND, WHICH IS THE STATE
SCHOOL FUND, WHICH IS PROVIDED FOR BY FLORIDA LAW AND WHICH RECEIVES ITS MONEY
FROM DISCREET SOURCES, AND I APOLOGIZE TO YOUR HONOR BUT I DON'T HAVE THE DETAILS
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WITH ME NOW, TO GIVE IT TO YOU, BUT IT IS A CLEARLY DELINEATED FUND THAT IS UNRELATED
TO THE GENERAL REVENUE. IF THAT FUND NEVER FULLY FUNDS EDUCATION IN FLORIDA, AS A
RESULT OF WHICH THE LEGISLATURE APPROPRIATES ADDITIONAL MONEY, FOR THE
EDUCATIONAL SYSTEM OF THE STATE OF FLORIDA, BEYOND WHAT IS IN THE STATE SCHOOL
FUND, WHICH IS A RECURRING FUND, IT IS THE ADDITIONAL MONEY THAT WE ARE TALKING
ABOUT HERE. IT IS NOT THE MONEY THAT THE CONSTITUTION REFERS TO IN ARTICLE IX SECTION
6, AND, AGAIN, IF WE WERE TO EXPAND THE MEANING OF ARTICLE IX SECTION 6, TO INCLUDE ANY
MONEY THAT HAS BEEN APPROPRIATED, WE WOULD ESSENTIALLY BE SAYING THAT, ONCE THE
LEGISLATURE APPROPRIATES MONEY TO THE PUBLIC SCHOOLS, IT CAN NEVER REDUCE THE
AMOUNT OF MONEY, AND I DON'T BELIEVE THAT IS WHAT ARTICLE IX SECTION 6 MEANS.

CHIEF JUSTICE: JUSTICE CANTERO HAS A QUESTION.

IF I CAN ASK YOU TO STEP BACK A SECOND AND CHANGE GEARS, I KNOW THAT THERE IS, ALSO,
AN ARGUMENT HERE, SOMEWHERE, ABOUT ARTICLE I SECTION 3, AND AS FAR AS YOUR FREE
EXERCISE ARGUMENT, I DON'T KNOW IF YOU ARE PREPARED TO DISCUSS THAT ISSUE. BUT IF YOU
ARE, I AM WONDERING WHETHER YOUR ISSUE ON THAT, YOUR ARGUMENT, IS PRECLUDED BY THE
FACT THAT THE FIRST DISTRICT INVALIDATED THE ENTIRE STATUTE AND NOT SIMPLY THE PART
THAT ALLOWED PARENTS TO CHOOSE PAROCHIAL SCHOOLS.

NO, YOUR HONOR, I AM NOT BOTHERED WITH THAT, FOR THIS REASON. IF WE WERE TO SAY THAT
A LEGISLATIVE ENACTMENT WHICH IS OTHERWISE VALID FOR ALL PURPOSES, BECOMES INVALID,
SOLELY BECAUSE IT IS AVAILABLE ON THE SAME CRITERIA AS IT IS TO ANYBODY ELSE, TO
SOMEBODY THAT HAS A RELIGIOUS AFFILIATION, THAT WOULD BE AN AND I MUST TOWARD
RELIGIOUS -- AN ANIMUS TOWARDS RELIGION. WE WOULD BE SAYING THAT THE FLORIDA
CONSTITUTION PROHIBITS ANYBODY FROM GETTING IT, AND I DON'T THINK WE CAN FAIRLY READ
LOCKE ANY WAY EXCEPT TO HAVE IT IN YOUR DECISION, WHICH SHOWS AN ANIMUS TOWARDS
RELIGION WHICH SINGLES OUT RELIGION.

EXCEPT HERE WE HAVE NO MORE STATUTE. WE HAD A STATUTE THAT SAID YOU CAN GET ANY
EDUCATION YOU WANT EXCEPT TO BECOME A MINISTER. HERE WE HAVE GOT NO STATUTE LEFT,
SO NOBODY CAN GO ANYWHERE TO A PRIVATE SCHOOL.

BUT WE ARE SAYING THERE IS NO STATUTE LEFT, BECAUSE WE ARE SAYING THAT ARTICLE I
SECTION 3 PROHIBITS YOU FROM PROVIDING A BENEFIT TO ANYBODY SOLELY BECAUSE OF THE
ASSOCIATION WITH RELIGION, AND IN ORDER TO PURSUE THAT ANIMUS, WE ARE GOING TO DENY
IT, IF WE HAVE TO. THAT MAKES ARTICLE I SECTION 3 UNDER THE INTERPRET I HAVE FEDERAL
EXERCISE CLAUSE, UNCONSTITUTIONAL, BUT IF WE WERE TO SAY THAT AND THERE IS NO
PRINCIPLED WAY TO DISTINGUISH THAT FROM A MULTITUDE OF PROGRAMS, SCHOLARSHIPS AND
FUNDS, AND IT IS THERE FOR GOING TO DRAG DOWN ALL THESE OTHER FUNDS, CAN WE SAY TO
OURSELVES THAT, ARE WE ABLE TO CONCLUDE THAT THE DRAFTERS AND ADOPTERS OF ARTICLE
I SECTION 3 INTENDED SUCH A DRACONIAN RESULT, AND THERE IS NOTHING IN THE HISTORY OF
THE FLORIDA CONSTITUTION TO SUGGEST THAT. TO THE CONTRARY, AT THE TIME THAT THE
CONSTITUTION WAS ADOPTED IN 1885 AND READOPTED IN 1996, 1968, WE HAD A MULTITUDE OF
PROGRAMS THAT WERE BEING FUNDED OF THAT TYPE AND THAT CONTINUED AFTERWARDS. SO
TO SUGGEST THAT THE FRAMERS INTENDED THAT TYPE OF A RESULT, JUST MAKES NO SENSE.

CHIEF JUSTICE: I AM CONCERNED WITH THE TIME HERE, BECAUSE I FEEL LIKE 15 MINUTES HAS
GONE BY.

I AM OUT OF MY TIME.

CHIEF JUSTICE: I DIDN'T SEE A LIGHT COMING ON FOR YOU, AND I JUST WONDERED HOW MANY
MINUTES HAVE BEEN --



Jeb Bush v. Ruth Holmes

file:///Volumes/www/gavel2gavel/transcript/04-2323_04-2324_04-2325.htm[12/21/12 3:13:10 PM]

THIRTEEN MINUTES LEFT OF TOTAL TIME.

CHIEF JUSTICE: FOR EVERYBODY.

THE LIGHT, AS I UNDERSTAND IT, WORKS FOR THE TOTAL AMOUNT OF TIME.

CHIEF JUSTICE: SO YOU WERE SUPPOSED TO MANAGE YOUR OWN.

ACCORDING TO MY LIGHT HERE, I HAVE DONE 17.4 MINUTES, WHICH LEAVES ME WITH A FEW
MINUTES FOR REBUTTAL.

CHIEF JUSTICE: I DON'T WANT TO STOP YOU. I DO HAVE A QUESTION, THEN, THAT THE POSITION OF
THE GOVERNOR, YOU REPRESENT THE GOVERNOR IN THIS MATTER, THAT THIS SEVERANCE IS NOT
AN OPTION.

YES. THAT'S CORRECT, YOUR HONOR. WE DO NOT BELIEVE THERE IS ANY WAY TO SEVER THIS OR
THAT THE LEGISLATURE INTENDED SEVERANCE, AND WE DON'T BELIEVE THAT YOU CAN SEVER
IT, WITHOUT RUNNING AFOUL OF THE U.S. CONSTITUTION. THANK YOU.

MAY IT PLEASE THE COURT. CHRISTOPHER KISE ON BEHALF OF ATTORNEY GENERAL CHARLIE
CRIST.

CHIEF JUSTICE: HOW MANY MINUTES?

I HAD SIX, BUT I AM GOING TO TRY TO KEEP IT UNDER THAT TO BE BRIEF, BECAUSE I THINK THE
COURTS HAVE ALREADY FOCUSED OUR ATTENTION. THE OPPORTUNITY SCHOLARSHIP PROGRAM,
THOUGH, TO DEAL WITH DAVE RENT ISSUE THAN WE WERE DISCUSSING EARLIER, THE
OPPORTUNITY SCHOLARSHIP PROGRAM IS IN AID OF FLORIDA'S CHILDREN, PERIOD. IT IS NOT A
CONTRIVANCE OR A CLANDESTINE WAY TO FUND SCHOOLS. THIS IS IN AID OF FLORIDA'S
CHILDREN, SO CONSISTENT WITH THIS COURT'S PRECEDENT ON ARTICLE I SECTION 3, LOOKING AT
THE PRIMARY PURPOSE OF THE PROGRAM, WHICH IS IN AID OF FLORIDA'S CHILDREN, LOOKING AT
THE PRIMARY PURPOSE OF THE PROGRAM, THIS PROGRAM IS CONSTITUTIONAL. THAT IS THE
ANALYSIS THAT THIS COURT HAS APPLIED IN ITS PREVIOUS CASES, AND DIRECTLY OR INDIRECTLY
RELATES SOLELY TO THE MEANS OF AIDING RELIGION AS SUCH.

CHIEF JUSTICE: SO DIRECTLY OR INDIRECTLY, DOES IT MODIFY "AID", OR DOES IT MODIFY "TAKEN
FROM?

"AID", YOUR HONOR.

CHIEF JUSTICE: IT IS AN ADVERB?

IT MODIFIES "AID", YOUR HONOR.

CHIEF JUSTICE: IT DOESN'T MODIFY TAKEN FROM?

NO, YOUR HONOR. OUR POSITION, RESPECTFULLY, IS AND CONSISTENT WITH THIS COURT'S
PRECEDENT, THAT IT DOES MODIFIED "AID". YOU LOOK AT WHAT IS BEING AIDED, AND SIMPLY
BECAUSE SOME INCIDENTAL BENEFIT, SOME DOLLAR, WHETHER IT BE $1, $10 OR $100, GOES TO A
RELIGIOUS OR SECTARIAN INSTITUTION, DOES NOT RENDER THE ENTIRE PROGRAM
UNCONSTITUTIONAL, IF IT IS A PROGRAM THAT IS DESIGNED TO SERVE THE PUBLIC WELFARE.

WHAT IS YOUR SUMMARY ANALYSIS OF WHAT THIS SENTENCE IN THE FLORIDA CONSTITUTION IS
INTENDED TO MEAN? WHAT IS THE "NO AID TO ANY SECTARIAN INSTITUTION", WHAT IS THIS
INTENDED TO MEAN?
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IT IS INTENDED, YOUR HONOR, TO MEAN THAT THE LEGISLATURE CANNOT ACT FOR THE PURPOSE
OF BENEFITTING A RELIGIOUS OR SECTARIAN INSTITUTION. WE CANNOT COME UP WITH WAYS,
WHETHER THEY BE OBVIOUS OR CLANDESTINE WAYS, TO PROMOTE THE INTEREST OF A
SECTARIAN INSTITUTION.

CHIEF JUSTICE: THAT IS WHAT THE ESTABLISHMENT CLAUSE SAYS, THERE SHALL BE NO LAW
AFFECTING THE ESTABLISHMENT OF RELIGION. THAT IS WHERE YOU LOOK AT WHAT THE
PURPOSE IS, OF THE ENACTMENT, BUT IT IS HARD TO LOOK AT THE THIRD SENTENCE THAT SAYS
"NO REVENUE OF THE STATE SHALL EVER BE TAKEN IN AID OF", TO, THEN, SAY THAT THAT JUST IS
A REITERATION OF WHAT IS SAID IN THE FIRST SENTENCE OF THAT PROVISION.

I DON'T KNOW THAT I WOULD USE, RESPECTFULLY I DON'T KNOW THAT I WOULD USE THE WORD
"REITERATION". I WOULD USE THE WORD "EMPHASIS", TO DEMONSTRATE THAT THERE IS AN
EMPHASIS ON PROHIBITING FUNDING OF THAT NATURE, BUT, AGAIN, THIS COURT'S ANALYSIS HAS
BEEN, OVER THE LAST NUMBER OF YEARS WHEN YOU HAVE CONSIDERED ARTICLE I SECTION 3,
YOU HAVE CONSIDERED THE PRIMARY PURPOSE OF THE PROGRAM, AND A PROGRAM THAT IS
DESIGNED FOR GENERAL WELFARE.

IS IT YOUR VIEW, THEN, THAT UNDER THIS PROVISION AS YOU INTERPRET IT, THAT THE
LEGISLATURE COULD PROVIDE A PROVISION THAT SAID SIMPLY, THAT ANY CHILD ELIGIBLE TO
ATTEND THE PUBLIC SCHOOL SYSTEM IN THE STATE OF FLORIDA, SHALL HAVE THE RIGHT OF
CHOICE TO ATTEND ANY SECTARIAN OR NONSECTARIAN PRIVATE EDUCATION SYSTEM, AND THE
STATE WILL PAY IN THE SAME AMOUNT THAT IS ALLOCATED FOR THE EDUCATION IN THE PUBLIC
SCHOOLS.

WITHOUT COMPROMISING ANY FUTURE ARGUMENTS, YOUR HONOR, I WOULD SAY NO TO THAT,
BUT THIS IS A DIFFERENT CASE THAN THAT. I MEAN, THIS CASE --

WHY IS THAT ANY DIFFERENT THAN THIS? IN OTHER WORDS, IF THE, IF THE LEGISLATURE, THEN,
UNDER OUR EDUCATION PROVISIONS IN THE CONSTITUTION, AND ALL THAT IS SET OUT THERE,
CAN GIVE THE CHOICE TO ANY PARENT OR STUDENT, TO GIVE THEM THE SAME AMOUNT OF
MONEY THAT WOULD BE ALLOCATED TO THEM IN THE PUBLIC SCHOOL SYSTEM, AND TAKE IT
AND USE IT TO GO TO A PRIVATE SCHOOL SYSTEM, THEN, REALLY, WOULDN'T THAT BASICALLY
COMPLETELY UNDERMINE THE SYSTEM THAT HAS BEEN PROVIDED IN THE CONSTITUTION, FOR
THE FREE SYSTEM OF PUBLIC SCHOOLS?

LET ME ANSWER THAT IN TWO PARTS. THE FIRST PART IS THAT IS NOT WHAT HAS BEEN DONE
HERE. WHAT HAS BEEN DONE HERE, IS A RECOGNITION BY THE LEGISLATURE THAT YOU DON'T
GET A SECOND CHANCE WITH CHILDREN'S EDUCATION, AND HERE YOU HAVE FAILING SCHOOLS
THAT HAVE BEEN DEFINED, AND YOU HAVE A SITUATION WHERE PRIMARILY MINORITY AND
DISADVANTAGED CHILDREN WHO, DON'T HAVE CHOICES, WHO DON'T HAVE THE FREE
POCKETBOOK THAT A WEALTHY CHILD OR WEALTHY PARENTS DO HAVE TO ESCAPE THIS FAILING
SCHOOL THIS. IS A PROGRAM DESIGNED TO GET THEM OUT OF THIS SYSTEM THAT IS FAILING. YOU
CAN'T HAVE LITTLE JOHNNY OR SUZY STANDBY ON THE SIDELINES, WHILE THAT SCHOOL IS
FIXED. THAT HAS TO BE ADDRESSED IMMEDIATELY AND THAT IS WHAT IS HAPPENING HERE, A
DIFFERENCE FROM THE WHOLESALE ADVOCATION OF A PUBLIC SCHOOL SYSTEM, WHICH IS WHAT
OUR OPPONENTS ARE ARGUING. THERE SEEMS TO BE AN ARGUMENT BECAUSE WE HAVE COME UP
WITH AWAY TO PROVIDE IN THESE VOUCHERS THAT ARE VERY NECESSARY, DESPERATELY
NECESSARY, I WOULD SUBMIT TO THIS COURT, FOR THE EDUCATION OF OUR CHILDREN AND THE
CONSTITUTIONAL MANDATE THAT THE LEGISLATURE HAS, TO EDUCATE OUR CHILDREN.

HERE THEY SET THE STANDARD BY IDENTIFYING FAILING SCHOOLS FOR TWO SUCCESSIVE YEARS,
IS THAT RIGHT?
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I BELIEVE THAT IS RIGHT. I AM SORRY. YES.

THEY CAN SET THE STANDARD THERE.

YES.

THEN WHY COULDN'T THEY SET THE STANDARD SOMEPLACE ELSE THAT IS CLOSER TO THE
HYPOTHETICAL THAT I GAVE YOU?

PERHAPS THEY COULD BUT THAT MAY RAISE OTHER CONSTITUTIONAL QUESTIONS AND THAT
MAY RAISE ARTICLE IX SECTION 1 QUESTIONS, BECAUSE THEN THIS COURT MAY HAVE TO LOOK
FUNDAMENTALLY TO WHAT THE LEGISLATURE IS DOING AND TO DETERMINE WHETHER OR NOT
THEY HAVE PROVIDED FOR A FREE SYSTEM OF PUBLIC SCHOOLS, WHICH I WOULD SUBMIT THEY
HAVE. THEY HAVE DONE. THAT WHAT WE ARE DOING HERE IS PROVIDING A SUPPLEMENT,
FULFILLING THE EDUCATIONAL MANDATE, GIVING CHILDREN WHO DON'T HAVE A SECOND
CHANCE WITH THEIR EDUCATION, THE SECOND CHANCE TO GET THEM OUT OF A FAILING SCHOOL
AND OUT TO WHERE THEY NEED TO BE, AND IN SOME CASES I WOULD SUBMIT TO THIS COURT,
THERE ARE RELATIVELY FEW SCHOOLS THAT ARE AVAILABLE TO THESE CHILDREN. I WOULD
SUBMIT THAT IT WOULD BE IMPOSSIBLE TO FULFILL THIS MANDATE, IF YOU LIMITED TO
NONSECTARIAN OR NONRELIGIOUS SCHOOLS.

CHIEF JUSTICE: YOU SAY "REFERRING TO THE MANDATE". YOU ARE REFERRING TO ARTICLE IX
SECTION 1 THAT THE PEOPLE OF THIS STATE HAVE IMPOSED ON THE LEGISLATURE?

YES, YOUR HONOR.

CHIEF JUSTICE: WHAT MANDATE IS THAT? IS THAT FOR AN EFFICIENT, SAFE, SECURE AND HIGH
QUALITY SYSTEM OF FREE PUBLIC SCHOOLS?

IT IS FOR THE EDUCATION OF OUR CHILDREN IN AN EFFICIENT, SAFE, SECURE, THIS IS A ADJUNCT
TO THAT SYSTEM, YOUR HONOR. I SEE I AM OUT OF TIME.

CHIEF JUSTICE: JUSTICE LEWIS HAS A QUESTION.

WHEN YOU ARE TALKING ABOUT ADJUNCTS AND SEPARATE KINDS OF EDUCATIONAL SYSTEMS,
HOW DOES THIS BLEND IN CONFORMITY, NOT ONLY SAFE AND SECURE THAT THE CONSTITUTION
REQUIRES BUT UNIFORM, AND AS I GO THROUGH THE STATUTE AND LOOK AT THE
ADMINISTRATIVE CODE ON THIS, I DON'T FIND THAT YOU HAVE THE SAME CURRICULUM DEFINED.
I DON'T FIND THAT YOU HAVE THE SAME STANDARDS FOR EDUCATORS THAT, OF COURSE, THIS
WOULD GET INTO AN UNWARRANTED MIXING OF CHURCH AND STATE, WITH REGARD TO
RELIGIOUS INSTITUTIONS, BUT I DON'T SEEM TO FIND THE UNIFORMITY. I SEEM TO FIND THE
UNIFORMITY ASPECT MISSING, I GUESS I SHOULD SAY. I AM TRYING TO FIT THAT IN, AND COULD
YOU HELP ME WITH THAT CONCERN, BECAUSE IT SEEMS AS THOUGH WE ARE CREATING A
SEPARATE AND DISTINCT, AND IT DOESN'T GO TOWARDS IMPROVING THE EXISTING SCHOOL, BUT
IT IS FOR THE INDIVIDUAL, BUT THAT IS NOT THE UNIFORM EDUCATION.

WELL, IT IS UNIFORM IN A SENSE THAT IT IS PROVIDING CHILDREN WHO ARE OTHERWISE NOT
RECEIVING THAT UNIFORM EDUCATION UNDER THE CONSTITUTION. THEY ARE NOT RECEIVING,
BECAUSE THEY ALREADY IN A FAILING SCHOOL, AS DEFINED BY THE LEGISLATURE. THEY ARE
NOT RECEIVING THAT UNIFORM EDUCATION. IT IS PROVIDING THAT WAY OUT. IT IS PROVIDING
THAT WAY FOR THEM TO RECEIVE THAT EDUCATION, AS A SUPPLEMENT, AND IT IS SOMEWHAT
AKIN, I WOULD SAY, YOUR HONOR, AND I THINK THAT THESE PROGRAMS ARE IN JEOPARDY, IF
THIS COURT WERE TO DECIDE IN FAVOR OF OUR OPPONENTS, TO DISABLED CHILDREN, WHO THE
PUBLIC SYSTEM IS NOT NECESSARILY ABLE TO DEAL WITH THEM IN A STRAIGHTFORWARD
MANNER BECAUSE THEY ARE NOT EQUIPPED TO. HERE THE SCHOOL IS FAILING FOR WHATEVER
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REASON. AND THERE THEY ARE FAILING FOR CHILDREN WITH SPECIAL NEEDS. IT IS THE SAME
PRINCIPLE THAT WE GIVE MUST NOT TIGHT PARENTS AND SAY, PARENTS, WE FAILED TO EDUCATE
YOUR CHILDREN, TAKE YOUR MONEY AND GO SOMEWHERE, WHERE YOUR CHILDREN CAN GET
EDUCATED.

BUT THE SCHOOLS, OR MOST COULD TAKE ADVANTAGE OF THIS VOUCHER SYSTEM, AND WHERE
DOES THAT LEAVE THE SCHOOL?

IT LEAVES THE SCHOOL WITH THE QUANDRY OF TRYING TO FIX ITSELF, YOUR HONOR, AND I
WOULD SUBMIT THAT THE LEGISLATURE AND THIS GOVERNOR HAS MADE THE DETERMINATION
THAT THE CHILD IS MORE IMPORTANT THAN THE INSTITUTION.

CHIEF JUSTICE: MR. NEILY, YOU ARE ALL IN YOUR REBUTTAL, AND HOW MANY MINUTES ARE
LEFT?

TWO AND-A-HALF.

CHIEF JUSTICE: WHAT DO YOU WANT TO DO WITH YOUR FOUR MINUTES?

I WOULD LIKE TO ADDRESS TWO POINTS. MAY IT PLEASE THE COURT. I REPRESENT CHILDREN
WHO RECEIVE OPPORTUNITY SCHOLARSHIPS, YOUR HONOR. VERY BRIEFLY TWO POINTS IN
RESPONSE TO JUSTICE WELLS'S QUESTION AT THE BEGINNING OF THE ARGUMENT, FLORIDA HAS
TAKEN PUBLIC MONEY AND USED IT IN PRIVATE SCHOOL. IF YOU LOOK AT STATUTE 1042.42.12, IT
IS THE EXCEPTIONAL SCHOOLS PROGRAM AND IT HAS FOR DECADES SEEN MONEY SPENT ON
PRIVATE SCHOOLS FOR CHILDREN WHO NEED TO BE IN A DIFFERENT SCHOOL SYSTEM. THAT
PRINCIPLE IS ESTABLISHED IN THE STATE AND NEVER HELD TO VIOLATE ARTICLE IX SECTION 1.

BASED ON THE FACT THAT THE SCHOOL SYSTEM, ITSELF, DOES NOT HAVE THE FACILITY OR THE
WHEREWITHAL TO DEAL WITH THOSE PARTICULAR KINDS OF CHILDREN.

THAT'S TRUE, JUSTICE QUINCE, BUT A LARGER PRINCIPLE IS THAT THIS MONEY CAN BE SPENT ON
PRIVATE SCHOOLS, THAT IS WELL-ESTABLISHED IN THE STATE'S HISTORY. THE SECOND POINT I
WOULD LIKE TO MAKE, YOUR HONOR --

CHIEF JUSTICE: ARE THERE SEPARATE STANDARDS IN THE STATE CONTRACTS FOR SCHOOLS TO
PROVIDE THOSE SERVICES, ARE THERE STANDARDS THAT HAVE TO BE MET?

YOUR HONOR, THERE ARE AND THERE ARE STANDARDS FOR SCHOOLS THAT PARTICIPATE IN THE
"OPPORTUNITY SCHOLARSHIPS" PROGRAM AS WELL. IF I CAN ANSWER THE QUESTION ABOUT
DIRECT AND IN DIRECT CONSTITUTION. THAT LANGUAGE SPEAKS TO A DIFFERENT TIME IN THIS
COUNTRY, WHEN THERE WAS AN ATTEMPT ACTUALLY TO FUND CATHOLIC SCHOOLS AS A
SEPARATE SCHOOL SYSTEM. THAT WAS ATTEMPTED TO BE DONE DIRECTLY AT FIRST AND
WHETHER IT WAS UNSUCCESSFUL, THEY USED INDIRECT MEANS. THIS PRINCIPLE SPEAKS TO A
MUCH DIFFERENT SET OF CIRCUMSTANCES THAN WE HAVE NOW, WHERE THESE PEOPLE ARE
BEING GIVEN SCHOLARSHIPS AND THESE PARENTS ARE MAKING REAL CHOICES ABOUT WHERE
THEY WANT TO SEND THEIR CHILDREN TO SCHOOLS.

YOU ARE ESPOUSING BECAUSE ARTICLE I SECTION 3 MAY HAVE COME AT A TIME WHEN THERE
WAS BIGOTRY, THAT WE SHOULD WEED IT OUT OF THE CONSTITUTION?

NOT AT ALL, JUSTICE PARIENTE. THE PROVISION MUST BE READ AND GIVEN ITS FULL FORCE, BUT
IT IS DIRECT AND INTENTIONAL EFFORTS BY THE GOVERNMENT TO FUND SECTARIAN EDUCATION.
THAT IS NOT WHAT IS GOING ON HERE. THE GOVERNMENT IS MAKING A DIRECT AND
INTENTIONAL EFFORT TO HELP CHILDREN WHO ARE IN FAILING PUBLIC SCHOOL SYSTEMS.
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DO WE HAVE A PERCENTAGE OF WHAT SCHOOLS ARE SECTARIAN AND WHAT ARE NOT SECULAR?

YES. 58 PERCENT OF THE CHILDREN RECEIVING OPPORTUNITY SCHOLARSHIPS AT THIS TIME ARE
IN RELIGIOUS SCHOOLS AND 42 PERCENT ARE IN NONRELIGIOUS SCHOOLS, IF I CAN MAKE ONE
FINAL POINT BEFORE I CLOSE, THE LEGISLATURE'S INTENT WITH THIS PROGRAM WAS TO IMPROVE
THE PUBLIC SCHOOL SYSTEM. FOUR SEPARATE STUDIES HAVE ALL SHOWN THAT IT HAS HAD
THAT RESULT. THERE IS NO REBUTTAL FOR THOSE STUDIES. THEY HAVE ALL IMPROVED THE
PUBLIC SCHOOL SYSTEM.

IS THAT PART OF THE RECORD HERE? FOR EXAMPLE, THESE KINDS OF STATISTICS, I WAS TRYING
TO FIND THE RESULTS OF THE FCAT TESTING UNDER THIS PROGRAM, PARENTS ARE REQUIRED TO
SUBMIT THEIR CHILDREN TO THIS KIND OF TESTING, AND IF NOT, AND THEY DO NOT, THEY LOSE
THE SCHOLARSHIPS, AND I WAS UNABLE TO LOCATE, THROUGH OTHER SOURCES AND RESEARCH,
WHETHER, IN FACT, THAT IS HAPPENING, WHAT IS GOING ON, WHERE CAN WE FIND, CAN YOU
DIRECT US TO WHERE THAT SOURCE WOULD BE, SO THAT WE CAN LOOK TO THAT INFORMATION?

YOUR HONOR, IT IS MY UNDERSTANDING THAT THAT MATERIAL IS NOT DIRECTLY AVAILABLE TO
THE PUBLIC. I DON'T KNOW WHY THAT IS, BUT THE THREE, THE --

YOU MEAN WE CAN'T FIND OUT WHETHER THE STATE IS FOLLOWING THE LAW AND WHETHER IT
IS FOLLOWING THROUGH WITH THE LEGISLATIVE REQUIREMENT THAT THEY TAKE FCATS. IF THEY
DO NOT, THEN THAT SCHOLARSHIP IS TERMINATED. IS THAT WHAT YOU ARE SUGGESTING?

NO, SIR. MY UNDERSTANDING IS THAT THERE IS NO QUESTION THAT THE STATE HAS BEEN
FOLLOWING THE LAW. THESE CHILDREN ARE BEING TESTED IN THE PRIVATE SCHOOLS AS THEY
ARE REQUIRED TO BE.

CAN YOU DIRECT US WHERE WE CAN FIND THAT INFORMATION AND LITERATURE AND SOME
PUBLISHED INFORMATION?

YES, YOUR HONOR. I CAN DIRECT YOU WHERE THE INFORMATION IS IN THE LITERATURE. TWO
STUDIES BY JAY GREEN, ONE IN 2001 AND ONE IN 2003 THAT HAVE, BOTH, SHOWN THIS
IMPROVEMENT. THERE IS A RECENT ONE PUBLISHED IN MARCH 2005 BY PAUL PETERS AT
HARVARD, THAT ALL THOSE STUDIES HAVE SHOWN THAT, IN FACT, THE PUBLIC SCHOOLS MOST
THREATENED BY COMPETITION FROM PRIVATE PROGRAMS, HAVE SHOWN THE GREATEST
IMPROVEMENT OF PUBLIC SCHOOLS.

DO THEY DISCLOSE WHERE HE CAN GO AND FIND THE BASE INFORMATION ABOUT WHETHER THE
STATE IS FOLLOWING THIS?

YOUR HONOR, I AM AFRAID I AM UNABLE TO ANSWER THAT QUESTION.

CHIEF JUSTICE: EVERYONE IS OUT OF TIME, SO WHAT I AM GOING TO DO IS, SINCE MR. RICHARD,
YOU WERE GOING TO HAVE FIVE MINUTES FOR REBUTTAL, I AM GOING TO GIVE YOU THREE
MINUTES FOR REBUTTAL. HOPEFULLY THAT WILL DO IT. AND THANK YOU VERY MUCH.
THEREFORE THE, MR. WEST IS IT? YOU HAVE 30, I GUESS YOU ARE GOING TO TAKE THE WHOLE 30
MINUTES?

I AM, YOUR HONOR. JOHN WEST, REPRESENTING THE PLAINTIFFS, TOGETHER WITH ROBERT
CHANIN AND RONALD MEYER.

CAN I ASK ONE QUESTION. WHAT IS THE IMPACT ON THE OTHER SIDE OF THE EQUATION, AS FAR
AS HOW THE STUDENT IS TESTING, BUT THE IMPACT ON THE NUMBER OF FAILING SCHOOLS SINCE
THIS PROGRAM WAS IMPLEMENTED. THE OVERALL A+ AND OPPORTUNITY SCHOLARSHIPS.
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I DON'T KNOW THAT I CAN GIVE YOU A SPECIFIC ANSWER TO THAT QUESTION, JUSTICE BELL.
WHAT I WOULD DO IS, THE ISSUE THAT WAS RAISED HERE, JUST AT THE END, ABOUT STUDIES
THAT PURPORT TO SHOW THAT THE OPPORTUNITY SCHOLARSHIP PROGRAM OR VOUCHER
PROGRAMS IN GENERAL, IMPROVE PUBLIC SCHOOLS, THAT, OF COURSE, DOESN'T REALLY GO TO
THE CONSTITUTIONAL ISSUES BEFORE THE COURT, BUT I WOULD JUST REFER THE COURT TO THE
AMICUS BRIEF SUBMITTED ON BEHALF OF THE NUMBER OF EDUCATION ORGANIZATIONS BY
ATTORNEY BILL McBRIDE, WHICH ADDRESSES PRECISELY THE STUDIES THAT WERE CITED HERE,
THE STUDIES --

LET ME ASK, FOR MY RESEARCH AND SOME FROM THE STATE DEPARTMENT OF EDUCATION
INFORMATION, IN 1999 THERE WERE 78 FAILING SCHOOLS, AND LAST YEAR THERE WERE 14.

WELL, THAT MAY BE, SIR, BUT THERE IS A QUESTION OF CAUSE AND EFFECT THERE, AND WHAT
SOME OF THE STUDIES THAT HAVE BEEN DONE BY RESEARCHERS OTHER THAN PAUL PETERSON
AND JAY GREEN HAVE SHOWN, THAT THAT, THEIR ASSERTION OF THAT RESULT WAS LINKED TO
THE OPPORTUNITY SCHOLARSHIP PROGRAM, IS NOT SUPPORTED. I AM NOT HERE TO GET INTO
THIS SOCIAL SCIENCE LITERATURE ABOUT THE EFFECT OF VOUCHER --

YOU WOULD AGREE, WOULD YOU NOT, THAT WHETHER THEY HAVE BEEN AN OVERWHELMING
SUCCESS OR AN UTTER FAILURE, IS, REALLY, IRRELEVANT TO WHETHER THE PROGRAM IS
CONSTITUTIONAL.

ABSOLUTELY, YOUR HONOR. ABSOLUTELY.

LET ME DIRECT YOU TO THE CONSTITUTION, IN ARTICLE IX, SECTION 6. AND I HAVE GOT TWO
QUESTIONS IN THAT REGARD THAT I WILL POSE AT THE SAME TIME. AND THAT IS, ONE, THE FIRST
DISTRICT MAKES THE STATEMENT THAT THEREAFTER, THE PLAINTIFFS VOLUNTARILY DISMISSED
THEIR CHALLENGES UNDER THE ESTABLISHMENT CLAUSE OF THE FIRST AMENDMENT TO THE
UNITED STATES CONSTITUTION, AND UNDER ARTICLE IX SECTION 6 OF THE FLORIDA
CONSTITUTION. I WOULD LIKE TO YOU SPEAK TO THAT. I WOULD, WHAT IS YOUR POSITION ON
WHAT THE SCHOOL FUND THAT IS REFERRED TO IN SECTION 6 IS?

YOUR HONOR, THE QUESTION YOU ARE ASKING IS CORRECT. WE BROUGHT FOUR DIFFERENT
CAUSES OF ACTION, WHEN WE FILED THIS LAWSUIT. ONE OF THEM WAS SPECIFICALLY UNDER
ARTICLE IX SECTION 6, AS A SEPARATE AND INDEPENDENT GROUND FOR THE
UNCONSTITUTIONALITY OF THE PROGRAM. AT THE TIME WHEN ARTICLE IX SECTION 1 HAD
INITIALLY BEEN DISPOSED OF, THE FIRST TIME IT WAS UP IN THE DISTRICT COURT OF APPEAL,
AND THEN THE ESTABLISHMENT CLAUSE ISSUE HAD BEEN DISPOSED OF BY THE U.S. SUPREME
COURT'S DECISION, WE DISMISSED THE SCHOOL FUND ISSUE AS A SEPARATE GROUND IN ORDER
TO EXPEDITE PROCESSING OF THE CASE AND A DECISION OF THE CASE, WITH RESPECT TO ARTICLE
I SECTION 3. SO IT IS CORRECT THAT THAT IS NOT A SEPARATE AND INDEPENDENT GROUND THAT
WE ARE RELYING ON AT THIS POINT. BUT AS THE CONCURRING OPINION IN THE DISTRICT COURT
OF APPEAL POINTED OUT, READING ARTICLE IX SECTION 6, WHICH WAS WRITTEN AT THE SAME
TIME AS THE EDUCATION CLAUSE GENERALLY CAME INTO THE CONSTITUTION, CERTAINLY HELPS
TO SHED LIGHT ON WHAT THE FRAMERS OF THE 1868 CONSTITUTION MEANT, WITH THE
LANGUAGE REQUIRING THE STATE TO MAINTAIN AN ADEQUATE SYSTEM OF FREE PUBLIC
SCHOOLS. AND OUR SUBMISSION IS THAT THE LANGUAGE OF ARTICLE IX SECTION 1, WHICH
REQUIRES TWO THINGS. IT ESTABLISHES A DUTY OF THE STATE TO MAKE ADEQUATE PROVISION
FOR THE EDUCATION OF ALL CHILDREN RESIDING WITHIN ITS BORDERS. THAT IS THE SECOND
SENTENCE OF ARTICLE IX SECTION 1, AND THEN IN THE THIRD SENTENCE, IT SAYS USING THE
SAME LANGUAGE, ADEQUATE PROVISION SHALL BE MADE FOR A UNIFORM, EFFICIENT, SAFE,
SECURE AND HIGH-QUALITY SYSTEM OF FREE PUBLIC SCHOOLS. AND IT IS OUR POSITION THAT
THAT THIRD SENTENCE INSTRUCTS THE LEGISLATURE ON HOW THE MANDATE OF THE SECOND
SENTENCE IS TO BE CARRIED OUT.
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TRY TO, GOING BACK TO ANSWER JUSTICE WELLS'S QUESTION, I DON'T, IF SECTION 6 IS NOT
DIRECTLY IMPLICATED, THAT IS THAT THE LEGISLATURE, AS MR. RICHARD SAID, CAN USE
GENERAL APPROPRIATIONS FOR, TO, FROM OTHER SOURCES, FOR EDUCATION, THEN DO YOU
AGREE WITH THAT, THAT THAT IS THE OPPORTUNITY SCHOLARSHIP MONEY WAS NOT TAKEN
FROM THE SCHOOL FUND AND --

I DON'T BELIEVE THAT IS TECHNICALLY CORRECT, YOUR HONOR. MY UNDERSTANDING IS THAT
SCHOOL FUND MONEY GOES INTO THE FLORIDA EDUCATION FINANCE PROGRAM, AND THEN THE
OPPORTUNITY SCHOLARSHIP PROGRAM PROVIDES THAT IT IS TO BE FUNDED THROUGH MONEY
TAKEN FROM --

CHIEF JUSTICE: SO WE DON'T ACTUALLY, THE STATE OF THE RECORD IS THAT WE DON'T REALLY
KNOW. YOU SAID YOU DROPPED IT AS, I MEAN, CLEARLY, IF MONEY WAS COMING FROM A
PROHIBITED FUND, THAT WOULD BE THE MOST DIRECT WAY TO ATTACK THIS PROGRAM.

YES. IT IS A SMALL AMOUNT OF MONEY, TO BE SURE, YOUR HONOR. AS MR. RICHARD SAID, THE
VAST MAJORITY OF THE MONEY THAT GOES INTO THE PUBLIC SCHOOLS AND INTO THE
OPPORTUNITY SCHOLARSHIP PROGRAM, COMES THROUGH THE DIRECT APPROPRIATIONS FROM
THE LEGISLATURE, BUT THERE ARE CERTAIN --

CHIEF JUSTICE: WHAT IS THE SCHOOL FUND?

THE SCHOOL FUND IS PROCEEDS FROM A NUMBER OF SOURCES THAT ARE DEFINED IN THE
CONSTITUTION, INCLUDING FUNDS FROM LAND GRANTS AND CERTAIN OTHER SPECIFIC FORCES,
AND SPECIFIC SOURCES, AND IT IS THE INCOME ON THAT SCHOOL FUND, WHICH, THEN, GOES INTO
THE POOL OF MONEY AVAILABLE FOR THE PUBLIC SCHOOLS. I THINK --

WHERE IS THAT DEFINED? YOU SAID IT IS DEFINED IN THE CONSTITUTION. WHAT SECTION OF THE
CONSTITUTION DEFINES IT?

IT IS IN ARTICLE IX. THE --

CHIEF JUSTICE: THE SCHOOL FUND IS IN ARTICLE IX SECTION 6.

THE RESTRICTION ON THE, ON THE USE OF THE SCHOOL FUND, ON THE INCOME FROM THE
SCHOOL FUND, IS CONTAINED IN PART HAD, IN SECTION 6.

YOU SAID THERE WAS A CONSTITUTIONAL PROVISION THAT INDICATES WHAT MAKES UP THE
SCHOOL FUND.

I THOUGHT THERE WAS, YOUR HONOR, AND APPARENTLY IT IS NO LONGER IN THE CONSTITUTION.
I AM RELATIVELY CERTAIN THAT, IN EARLIER VERSIONS OF THE CONSTITUTION, THERE WAS A
SEPARATE SECTION THAT DESCRIBED THE SOURCES OF THE SCHOOL FUND. IT MAY BE
STATUTORY AT THIS TIME.

WOULD YOU ADDRESS A QUESTION THAT I HAVE, AND THAT IS THE PROPOSITION THE FIRST DCA
MAJORITY OPINION THAT THE LAST SENTENCE OF ARTICLE I SECTION 3, EXPANDS OR PROVIDES
FURTHER RESTRICTIONS THAN THE FEDERAL ESTABLISHMENT CLAUSE, BECAUSE WHEN I READ
THE FEDERAL DECISIONS, PARTICULARLY IN ZELMAN AND JUSTICE O'CONNOR'S CONCURRENCE,
THERE IS A LONG HISTORY OF FEDERAL ESTABLISHMENT CASE LAW THAT TALKS ABOUT DIRECT
OR INDIRECT BENEFIT, SO HOW DO YOU JUSTIFY THE POSITION OF THE FIRST DCA?

WELL, I THINK THE IMPORTANT POINT IS THAT THE FLORIDA CONSTITUTION, ARTICLE I SECTION 3,
HAS A FAR MORE SPECIFIC RESTRICTION ON THE USE OF PUBLIC FUNDS, THAN DOES THE FEDERAL
ESTABLISHMENT CLAUSE.
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THE ARGUMENT ON THE OTHER SIDE THAT THE FLORIDA CONSTITUTION IS EXPLICIT, WHERE THE
FEDERAL CONSTITUTION, THAT SAME RESTRICTION IS IMPLICIT, AS HAS BEEN GIVEN BY THE
FEDERAL --

CERTAINLY. THE FEDERAL CONSTITUTION HAS NO DIFFERENTIATION OVER RELIGION. THAT WAS
INTERPRETED OVER THE YEARS, MORE STRINGENTLY THAN IT IS TODAY. IF YOU COMPARE THE
NYQUIST DECISION IN THE EARLY '70s TO THE HARRIS DECISION A COUPLE OF YEARS AGO, BUT
THE THIRD SENTENCE OF ARTICLE I SECTION 3, MAKES QUITE CLEAR THAT, WHATEVER IS
CONTAINED IN THE FIRST SENTENCE THAT IS SIMILAR IN LANGUAGE TO THE ESTABLISHMENT
CLAUSE, AND HOWEVER THE UNITED STATES SUPREME COURT INTERPRETS THAT ESTABLISHMENT
LANGUAGE, THE FLORIDA CONSTITUTION MEANS SOMETHING VERY SPECIFIC. IT MEANS NO
FUNDS, THAT FIRST WORD IS QUITE CLEAR, NO REVENUES SHALL BE TAKEN FROM THE STATE,
DIRECTLY OR INDIRECTLY, IN AID OF SECTARIAN INSTITUTIONS.

DON'T WE HAVE TO LOOK AT THE HISTORY OF THAT PROVISION AND THE FACT THAT, WHEN THAT
PROVISION WAS FIRST PUT IN THE 1885 FLORIDA CONSTITUTION, THE FEDERAL ESTABLISHMENT
CLAUSE DIDN'T EVEN APPLY TO THE STATES, AND WASN'T INTERPRETED AS BROADLY AS IT HAD
LATER ON, DURING THE 1900S, AND AFTER 1940, ESPECIALLY, AND SO AT THE TIME, IT MAY HAVE
BEEN MORE SPECIFIC THAN THE U.S. CONSTITUTION, BUT AS TIME HAS EVOLVED UNTIL NOW, 2005,
THEY HAVE ESSENTIALLY JOINED TOGETHER.

WELL, I WAS NOT DISAGREEING WITH MOST OF WHAT YOU SAID, UNTIL THE LAST POINT. I THINK
THE, I THINK THE POINT JUSTICE CANTERO, THE ARTICLE I SECTION 3, NO AID LANGUAGE WAS
WRITTEN AT A TIME WHEN THE, AS HAS ALREADY BEEN SAID, THE ISSUE WAS WHETHER PUBLIC
FUNDS ARE GOING TO GO TO SECTARIAN SCHOOLS. THAT WAS THE MAJOR ISSUE, NOT ONLY IN
FLORIDA BUT IN --

IS IT EVEN MORE SPECIFIC THAN THAT? IT WAS AN AT A TIME WHEN CERTAIN GOVERNMENTS
WANTED TO GIVE GRANTS AND SUBSIDIES TO SECTARIAN SCHOOLS. AND THERE WAS A
BACKLASH OF NO MONEY INTO SECTARIAN SCHOOLS. HERE WE ARE NOT THROWING MONEY AT
PRIVATE SCHOOLS. WE ARE DOING FEES FOR TRANSACTION. YOU EDUCATE ONE CHILD AND WE
WILL PAY YOU "X" AMOUNT OF MONEY.

I THINK, JUSTICE CANTERO, IT IS NOT A FEE FOR SERVICE, IN THE SENSE THAT WE THINK ABOUT
RENTING A POLLING PLACE, RENT AGO CHURCH BUILDING FOR USE AS A POLLING PLACE, WHERE
WE ARE GETTING A SERVICE IN EXCHANGE FOR THAT FEE. HERE, WHAT THE STATE IS PAYING FOR,
THE SERVICE THAT IT IS PAYING THE FEE FOR, IS RELIGIOUS INDOCTRINATION OF YOUNG
CHILDREN. IT IS CLEAR THAT THE SECTARIAN SCHOOLS, THAT CHILDREN ARE ATTENDING UNDER
THE OPPORTUNITY SCHOLARSHIP PROGRAM, HAVE, AS A MAJOR PART OF THEIR PROGRAM,
RELIGIOUS TRAINING AND INSTRUCTION.

YOU CAN'T SAY THAT ABOUT EVERY SINGLE SCHOOL, RIGHT? IT IS GOING TO DEPEND ON A
PARTICULAR SCHOOL.

CERTAINLY WE HAVE IN THE RECORD, AT THE TIME OF THE SUMMARY JUDGMENT RECORD, AT
THE TIME THAT THE TRIAL COURT GRANTED SUMMARY JUDGMENT, THERE WERE ONLY FOUR,
THERE WERE ONLY FIVE SCHOOLS PARTICIPATING IN THE PROGRAM, FOUR OF WHICH WERE
SECTARIAN. THEY ENROLLED ABOUT 90 PERCENT OF ALL OF THE PARTICIPATING STUDENTS. ALL
FOUR OF THOSE SCHOOLS IN PENSACOLA WERE CATHOLIC SCHOOLS, AND WE HAVE IN THE
RECORD, DEPOSITIONS OF THE DIOCESE OF PENSACOLA, TWO OF THE SCHOOLS AND MATERIALS
FROM THE LITERATURE OF THE TWO OTHER SCHOOLS. ALL OF THESE, DOCUMENTS MADE CLEAR
THAT THE, A VERY --

I DON'T THINK YOU ARE SUGGESTING THAT, IN ORDER TO DETERMINE WHETHER IT IS
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CONSTITUTIONAL UNDER ARTICLE I SECTION 3, WE NEED TO GO INTO EACH SCHOOL AND
DETERMINE HOW FAR THE RELIGIOUS INDOCTRINATION GOES.

WE DON'T, BECAUSE WE KNOW THAT THERE, THAT THE, UNDER THE STATUTE, FUNDS ARE GOING
TO INSTITUTIONS FOR THE PURPOSE OF TEACHING RELIGION TO YOUNG CHILDREN.

YOU WOULD ARGUE THAT FUNDS CANNOT BE USED TO SEND JOHNNY TO ST. MARY'S SCHOOL,
REGARDLESS OF WHETHER ST. MARY'S EVEN HAD A RELIGION CLASS.

I WOULD SAY, IF THIS WERE A STATUTE, NO, I WOULDN'T SAY THAT, JUSTICE CANTERO.

IF IT IS A RELIGIOUS SCHOOL, IT IS A SECTARIAN SCHOOL.

OUR VIEW IS THAT THE CRITICAL POINT IS NOT WHETHER THE SCHOOL IS, HAS SOME AFFILIATION
WITH A CHURCH, BUT RATHER, WHAT THE FUNDS ARE GOING FOR.

THIS STATUTE HAS BEEN INVALIDATED ON ITS FACE. IT IS NOT AN AS-APPLIED CHALLENGE, SO IT
HASN'T BEEN APPLIED TO SCHOOL A, B, C AND D. IT HAS BEEN APPLIED TO ANY RELIGIOUS
SCHOOL, PRIVATE SCHOOL, GLOBALLY.

IT HAS BEEN, JUSTICE CANTERO, I AM NOT SAYING THAT THERE ARE NOT SCHOOLS
PARTICIPATING IN THE PROGRAM THAT WOULD NOT BE ELIGIBLE TO RECEIVE PUBLIC FUNDS, IF
THE STATUTE LIMITED THE PROGRAM IN SUCH SCHOOLS. CERTAINLY THERE ARE A FEW
NONSECTARIAN, TOTALLY NONSECTARIAN SCHOOLS THAT ARE PARTICIPATING IN THE PROGRAM
NOW, AND IF YOU HAD A STATUTE THAT PROVIDED FOR A NONSECTARIAN VOUCHER PROGRAM,
AND I WOULD SUGGEST EVEN A STATUTE THAT ALLOWED THE PARTICIPATION OF CHURCH-
AFFILIATED SCHOOLS IN THE SENSE THAT THERE WAS AN AFFILIATION WITH THE CHURCH, BUT
WITH THE PROGRAM THAT WAS ENTIRELY SECULAR, THE WAY THAT MOST COLLEGES AND
UNIVERSITIES ARE. SUCH A STATUTE WOULD NOT PASS MUSTER.

BUT DOESN'T THE STATUTE ALLOW THERE TO BE PAYMENTS TO NON-PROFIT OR PROFIT, FOR-
PROFIT ORGANIZATIONS, WITHOUT THEIR BEING DENOMINATIONAL OR SECTARIAN? I MEAN, THIS
STATUTE WOULD ALLOW THAT. AND IF IT IS STRUCK FACIALLY, IT WOULD HAVE TO BE
UNCONSTITUTIONAL FOR THE STATE TO GIVE, TO MAKE THOSE PAYMENTS, WOULD IT NOT?

NO. I DON'T AGREE WITH YOU, SIR. THE STATUTE IS FACIALLY UNCONSTITUTIONAL, I WOULD SAY,
FOR TWO REASONS. FIRST OF ALL, BECAUSE IT SPECIFICALLY PROVIDES FOR THE PARTICIPATION
OF SCHOOLS THAT ARE SECTARIAN WITHIN THE MEANING OF ARTICLE I SECTION 3, AND
SECONDLY, BECAUSE IT, IT FUNCTIONS IN AN ENVIRONMENT WHERE, AS THE ATTORNEY GENERAL
HAS ADMITED IN HIS REPLY BRIEF, AND I THINK MR. RICHARD AGREED A FEW MOMENTS AGO, IT
IS INEVITABLE THAT A SIGNIFICANT, A SUBSTANTIAL PORTION OF THE PUBLIC FUNDS THAT ARE
BEING SPENT THROUGH THIS PROGRAM, ARE GOING TO SECTARIAN SCHOOLS, TO TEACH
RELIGIOUS TRUTH TO YOUNG CHILDREN.

HOW DOES THAT --

CHIEF JUSTICE: WHO'S ON FIRST.

I CEDE MY TIME TO JUSTICE QUINCE.

HOW DOES THAT ARGUMENT, THEN, HOW DOES THAT FIT IN WITH ARTICLE IX SECTION 1, ABOUT
THE FREE PUBLIC SCHOOLS, BECAUSE IF YOU READ ARTICLE IX SECTION 1 LITERALLY, THEN, YOU
SHOULD NOT BE GIVING MONEY TO ANY OF THESE SCHOOLS, WHETHER IT IS SECULAR OR
NONSECULAR.
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YES. I APPRECIATE THE QUESTION, JUSTICE QUINCE, AND YOU ARE ABSOLUTELY RIGHT. I HAD MY
FOCUS ON ARTICLE I SECTION 3, IN ANSWERING THE PREVIOUS QUESTION. I THINK THERE WOULD
NOT HAVE BEEN ANY PROBLEM UNDER ARTICLE I SECTION 3, BUT YOU ARE ABSOLUTELY RIGHT.
WE BELIEVE THAT, UNDER ARTICLE IX SECTION 1, FUNDS CAN, THAT THE STATE CANNOT SET UP A
PROGRAM LIKE THIS, EVEN IF IT WERE PURELY NONSECTARIAN, UNDER WHICH FUNDS GO TO
PRIVATE SCHOOLS, IN LOU OF THE PUBLIC SCHOOLS THAT ARTICLE IX INSTRUCTS THE
LEGISLATURE TO USE AS THE MEANS FOR FULL FILLING ITS EDUCATION. IT IS NOT, ABSOLUTELY
NOT, YOUR HONOR. WHAT I AM REFERRING TO IS THE CLAIM UNDER ARTICLE IX SECTION 1,
WHICH IS THE CLAIM THAT INITIALLY WE PREVAILED ON IN THE TRIAL COURT. THE DISTRICT
COURT OF APPEAL REVERSED --

BY YOUR ANSWER TO SAY THE PREVIOUS QUESTIONS, AREN'T YOU, REALLY, SUGGESTING THAT,
WITH JUST A LITTLE BIT OF TINKERING, THEN, THIS STATUTE WOULD PASS MUSTER?

NO. I AM NOT, YOUR HONOR. LET HE SAY TWO THINGS. FIRST OF ALL, I THINK THERE IS NO
AMOUNT OF TINKERING THAT COULD SAVE THE STATUTE UNDER ARTICLE IX SECTION 1, AND I
WILL BE HAPPY TO ELABORATE ON THAT IN A MOMENT, IF I MAY. SO THAT IS NUMBER ONE.
NUMBER TWO, IF WE ARE JUST LOOKING AT ARTICLE I SECTION 3, I WOULD AGREE THAT
THEORETICALLY, IF THE STATEN ACTED A STATUTE THAT SAID HERE IS A VOUCHER PROGRAM.
VOUCHERS MAY BE USED ONLY AT NONSECTARIAN INSTITUTIONS, WHATEVER THAT TERM
MEANS. THAT THAT WOULD NOT BE OBJECTIONABLE, UNDER ARTICLE I SECTION 3, BUT I BELIEVE
THE OTHER SIDE HAS CONCEDED THAT CERTAINLY IT WAS NOT SOMETHING THAT THE
LEGISLATURE COULD BE PRESUMED TO HAVE BEEN, TO HAVE INTENDED TO ENACT, THAT YOU
CAN'T SEVER THE STATUTE BECAUSE SUCH, IT WAS IMPOSSIBLE TO ACCOMPLISH THE OBJECTIVES
OF THE STATUTE, WITHOUT INCLUDING SECTARIAN SCHOOLS.

CHIEF JUSTICE: JUSTICE WELLS.

IS THE STANDARD BY WHICH WE WOULD MAKE A DECISION ON FACIAL UNCONSTITUTIONALITY,
THAT UNDER NO SET OF CIRCUMSTANCES, COULD THE STATUTE OPERATE CONSTITUTIONALLY. IS
THAT THE STANDARD?

UNDER NO SET OF CIRCUMSTANCES, CAN THIS PARTICULAR STATUTE, BECAUSE FIRST OF ALL,
THE STATUTE CONTAINS THE SPECIFIC INCLUSION OF SECTARIAN INSTITUTIONS, AND SECONDLY,
A BIG PORTION OF THE ANALYSIS IN DECIDING WHETHER YOU CAN SEVER OUT THE
UNCONSTITUTIONAL PART OF A STATUTE, GOES TO WHETHER THE LEGISLATURE WOULD HAVE
ENACTED THE REMAINING PORTION OF THE STATUTE, IF THEY HAD KNOWN THAT ONE PART
WOULD BE UNCONSTITUTIONAL, AND THAT IS VERY CLEAR. THE OTHER SIDE HAS ADMITTED, THE
ATTORNEY GENERAL ADMITTED IN HIS REPLY BRIEF, MR. RICHARD SAID JUST NOW, THE
LEGISLATURE WOULD NOT HAVE ENACTED THIS PROGRAM AS A, AS A PURELY NONSECTARIAN
PROGRAM.

HOW DO WE KNOW THAT?

WELL, LET ME, LET ME READ TO YOU FROM THE ATTORNEY GENERAL'S REPLY BRIEF, PAGE 4,
WHERE THE ATTORNEY GENERAL TALKS ABOUT THE OBJECTIVES OF THE OPPORTUNITY
SCHOLARSHIP PROGRAM, AND HE SAYS, RECOGNIZING THAT MANY PRIVATE SCHOOLS IN FLORIDA
ARE SECTARIAN, THE LEGISLATURE COULD NOT POSSIBLY HAVE ACCOMPLISHED THIS OBJECTIVE,
WITHOUT ALLOWING PARENTS OF ELIGIBLE STUDENTS TO CHOOSE AMONG ALL ALTERNATIVES,
INCLUDING SECTARIAN ALTERNATIVES.

THAT IS BECAUSE THERE WOULD BE A FREE EXERCISE PROBLEM WITH NOT, WITH PROHIBITING
PARENTS FROM SENDING THEIR CHILDREN TO SECTARIAN SCHOOLS BUT NOT PROHIBITING THEM
FROM SENDING THEM TO NONSECTARIAN SCHOOLS.
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THAT IS AN ADDITIONAL PROBLEM, JUSTICE JUSTICE CANTERO. I DON'T THINK THAT IS WHAT IS
BEING TALKED ABOUT HERE.

YOU SAID THAT IS A PROBLEM.

I THINK THAT IS AN ADDITIONAL REASON WHY YOU CAN'T PRESUME THAT THE LEGISLATURE, IN
1999, WOULD HAVE ENACTED A PURELY NONSECTARIAN PROGRAM, BECAUSE EVEN THOUGH WE
BELIEVE THAT, AFTER LOCKE VERSUS DAVEY, THERE IS NO SUBSTANTIAL FREE EXERCISE CLAIM,
IF IT WERE INCLUDED HERE IN THE CASE.

LOCKE V DAVEY DIDN'T CONCERN THE AMENDMENT. THAT WAS NOT THE ISSUE IN THAT CASE.

LOCKE V DAVEY, I THINK THE POINT GOES BACK AND, IF WE GO BACK AND READ THE BRIEFS IN
THAT CASE, I THINK MANY OF THOSE WHO WERE ATTACKING ARTICLE I SECTION 11 OF THE
WASHINGTON CONSTITUTION, IT WAS AN ARGUMENT AS TO THE AMENDMENT AND MAKING THE
SAME ARGUMENT --

YOU JUST SAID THAT IT WASN'T.

THE SUPREME COURT SAID THAT IT WASN'T.

IN FACT, IN LOCKE VERSUS DAVEY, THE STATUTE ALLOWED STUDENTS TO GO TO SECTARIAN
INSTITUTIONS. THE ONLY THING IT IT PROHIBITED WAS GETTING A DEGREE IN THEOLOGY.

THAT'S TRUE, AND CERTAINLY THERE ARE SOME DIFFERENCES IN SPECIFIC FACTS BETWEEN
VOUCHER PROGRAMS AND LOCKE VERSUS DAVEY, BUT THE, THE WHOLE THRUST OF LOCKE V
DAVEY, IS THAT THE STATES HAVE LEEWAY TO RESTRICT FUNDING OF RELIGIOUS ACTIVITY, AND
THAT A REFUSAL TO FUND RELIGIOUS EDUCATION IN THE SAME MANNER THAT YOU FUND
SECTARIAN EDUCATION, DOES NOT INDICATE HOSTILITY TOWARDS RELIGION BUT IS IN FACT, AN
ACCEPTABLE AND PERMISSIBLE CHOICE FOR A STATE TO MAKE.

IN LOCKE V DAVEY, THE STATUTE ALLOWED A STUDENT TO GO TO A SECTARIAN SCHOOL,
CORRECT? THE ONLY THING IT PROHIBITED WAS YOU CANNOT GET A DEGREE IN DEVOTIONAL
THEOLOGY.

IT IS DIFFICULT FOR ME TO BELIEVE THAT THE SUPREME COURT DECISION CAN BE READ AS
MAKING THAT THE CRITICAL DISTINCTION. INDEED, THE FIRST CIRCUIT HAS HAD OCCASION, IN
THE HOUGH CASE, WHICH WE CITED IN OUR BRIEF, TO ADDRESS THAT VERY QUESTION AND
APPLYING IT TO A VOUCHER PROGRAM VERY MUCH LIKE THE NONSECTARIAN VOUCHER
PROGRAM IN THE STATE OF MAINE, WHERE THE PROGRAM WAS CHALLENGED ON FREE EXERCISE,
EQUAL PROTECTION GROUNDS, AND THE COURT SAID, SHORTLY AFTER LOCK V DAVEY, THAT THE
COURTS TRIED TO READ THIS AS ONLY APPLYING TO THEOLOGY STUDIES, BUT IT CAN'T BE READ
THAT NARROWLY, AND IN ANY EVENT, JUSTICE CANTERO, I THINK THE MORE FUNDAMENTAL
POINT IS, AS THE CASE STANDS HERE, THERE IS REALLY NO FREE EXERCISE ISSUE.

LET ME ASK YOU A QUESTION, I KNOW YOU ARE RUNNING OUT OF TIME, ON ARTICLE IX SECTION
1.

YES.

IS IT YOUR POSITION, THEN, THAT UNDER NO CIRCUMSTANCES, CAN THE STATE CONTRACT WITH
ANY PRIVATE PARTY, TO EDUCATE ANY CHILD?

I WOULDN'T GO THAT FAR, JUSTICE CANTERO.



Jeb Bush v. Ruth Holmes

file:///Volumes/www/gavel2gavel/transcript/04-2323_04-2324_04-2325.htm[12/21/12 3:13:10 PM]

HOW DO YOU DISTINGUISH ONE CIRCUMSTANCE FROM ANOTHER?

I THINK THE SITUATION HERE, THE SITUATION IN THE, SOME OF THE PROGRAMS THAT MR. NEILY
WAS REFERRING TO, WHICH I WOULD ADD HAVE NEVER BEEN TESTED FOR CONSTITUTIONALITY
TO MY KNOWLEDGE, MY UNDERSTANDING IS THAT THESE ARE PROGRAMS FOR STUDENTS WITH
SEVERE DISABILITIES, SEVERE EMOTIONAL DISTURBANCES, WHO ARE SENT TO HIGHLY
SPECIALIZED PROGRAMS. I BELIEVE --

PRINCIPALLY, UNDER THE CONSTITUTION, HOW DOES THAT MAKE A CONSTITUTIONAL
DIFFERENCE?

I THINK THERE IS GROUND FOR DIFFERENTIATING SITUATIONS WHERE A STUDENT IS BEING SENT
TO SPECIALIZED PROGRAMS THAT SIMPLY DON'T EXIST IN THE PUBLIC SECTOR, THAT THE PUBLIC
EDUCATION SYSTEM CAN'T PROVIDE. THAT SEEMS TO ME, TO BE A QUALITATIVELY DIFFERENT
SITUATION THAN WHAT WE HAVE HERE, WHERE --

YOU SAID IF THE GOVERNMENT CAN'T PROVIDE IT, THEN UNDER YOUR THEORY, IT IS VIOLATING
THE CONSTITUTIONAL REQUIREMENT THAT IT PROVIDE A HIGH QUALITY EDUCATION TO ALL
CHILDREN.

WELL, BUT, THE CONSTITUTION SPECIFIES HOW THE GOVERNMENT IS TO PROVIDE THAT HIGH-
QUALITY EDUCATION AND SAYS, THROUGH A SYSTEM OF FREE PUBLIC SCHOOLS. THE QUESTION
IS WHETHER THERE CAN BE AN EXCEPTION DRAWN FOR A VERY NARROW CLASS OF CASES,
WHERE THE USE OF PRIVATE INSTITUTIONS IS SUPPLEMENTING PUBLIC EDUCATION, RATHER
THAN SUPPLANTING. WHAT YOU HAVE HERE, IS A PROGRAM THAT SENDS CHILDREN WHOLESALE,
TO PRIVATE SCHOOLS, THAT ESSENTIALLY APART FROM TEACHING RELIGION, ARE NO DIFFERENT
FROM THE PUBLIC SCHOOLS.

SO YOUR POSITION WOULD APPLY TO BRIGHT FUTURE SCHOLARSHIPS, FOR BOTH THE PUBLIC K-
THROUGH-12 AND UNIVERSITY SYSTEM?

NO. I AM GLAD YOU ASKED THAT QUESTION, JUSTICE BELL. BRIGHT FUTURE SCHOLARSHIPS ARE,
AND COLLEGE SCHOLARSHIPS, ARE GENERALLY, I THINK, ARE A DIFFERENT CATEGORY ENTIRELY.
WE CITED IN OUR BRIEF, WE HAVE FAIRLY LONG FOOTNOTES, CITING CASES FROM OTHER STATES,
WHICH HAD REALLY GONE BOTH WAYS ON, UNDER CONSTITUTIONAL LANGUAGE NOT DISSIMILAR
TO FLORIDA'S, HAD GONE BOTH WAYS ON WHETHER THE SAME RULES SHOULD APPLY TO HIGHER
EDUCATION AS APPLIES TO K-12 EDUCATION. AND THERE ARE A NUMBER OF DECISIONS THAT
STAND FOR THE PROPOSITION THAT, WHERE YOU ARE DEALING WITH POST-SECONDARY
EDUCATION, WHICH GENERALLY DOES NOT INVOLVE PERVASIVELY SECTARIAN INSTITUTIONS. I
AM TALKING ABOUT UNDER ARTICLE IX SECTION 1, WHICH LIMITS THE FUNDING TO PUBLIC
SCHOOLS.

I AM SORRY. NO. UNDER ARTICLE IX SECTION 1, WHAT THE PUBLIC SCHOOL REQUIREMENT IS FOR
K-12 EDUCATION, I DON'T BELIEVE THAT WOULD IMPLICATE THE --

YOU DON'T THINK IT APPLIES TO SECONDARY EDUCATION?

I DON'T THINK IT WOULD APPLY TO SECONDARY EDUCATION, NO, BUT WE --

CHIEF JUSTICE: I AM SEEING A YELLOW LIGHT ON. IS THAT --

TWO MINUTES LEFT.

I HAVE TWO MINUTES LEFT. MAYBE I CAN JUST CONCLUDE BY SAYING THIS, I THINK THAT THE
CHOICE, THAT THE PEOPLE OF FLORIDA AND THE FRAMERS OF THE FLORIDA CONSTITUTION MADE
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IN THE MID-NINETEENTH CENTURY AND SINCE THEN, CHANGED THE WAY BY WHICH PUBLIC
SCHOOLS HAS A MEANS TO CARRY OUT THE EDUCATIONAL MANDATE, IS A RECOGNITION OF THE
IMPORTANCE TO SOCIETY, OF THE COMMON SCHOOL AS IT WAS CALLED THEN, IN WHICH
CHILDREN FROM ALL WALKS OF LIFE LEARN TOGETHER, RATHER THAN BEING TAUGHT
SEPARATELY, ON BASIS OF RELIGION, SOCIAL STATUS, RACE, GENDER AND SO FORTH. THE FREE
PUBLIC SCHOOL SYSTEM, AS THIS COURT HAS PUT IT, THE CORNERSTONE OF OUR CIVILIZATION,
UPON WHICH THE VERY FUTURE OF OUR FORM OF GOVERNMENT MAY WELL DEPEND. AND WE
URGE THE COURT IN THAT SPIRIT, TO AFFIRM THE JUDGMENT OF THE EN BANC DISTRICT COURT
OF APPEALS, EITHER ON THE GROUND OF ARTICLE I SECTION 3 OR ARTICLE IX SECTION 1 OR BOTH.
THANK YOU VERY MUCH.

IF IT PLEASE THE COURT, I WOULD LIKE TO BEGIN BY RESPONDING TO JUSTICE ANSTEAD'S
QUESTION TO MR. KEYES, AS TO WHETHER ANY STUDENT COULD ATTEND A PUBLIC SCHOOL WITH
PRIVATE FUNDS. I BELIEVE THAT IS IMPORTANT, AND THE REASON I WANT TO ADDRESS THAT IS
BECAUSE IT GOES TO THE HEART OF ARTICLE IX SECTION 1, AND I BELIEVE THE ANSWER TO THAT
IS YES, THE LEGISLATURE HAS THE POWER TO DO THAT BECAUSE THERE IS NOTHING PROHIBITING
IT DO THAT. IT DOES NOT RELIEF THE LEGISLATURE OF PROVIDING A UNIFORM QUALITY PUBLIC
SCHOOL SYSTEM. THE FACT THAT DOING BOTH MIGHT BE AN UNREASONABLE EXPENDITURE OF
PUBLIC FUNDS, IS FOR THE VOTERS TO DECIDE.

BUT COULD IT TAKE THE MONEY WHICH IS CALCULATED UNDER THE FLORIDA EDUCATION
FINANCE PROGRAM, TO BE TRANSFERRED TO THE DISTRICT SCHOOLS, AND SAY THAT MONEY IS
GOING TO BE DIVIDED IN HALF, AND HALF IS GOING TO BE GOING TO PRIVATE SCHOOLS AND HALF
GO TO THE PUBLIC SCHOOLS.

IT CAN TAKE WHATEVER MONEY IT HAS THE AUTHORITY TO PLACE IN THE FUND OR NOT PLACE
IN THE FUND. THIS COURT CAN SAY, AND ANY COURT CAN SAY TO THE LEGISLATURE, YOU ARE
FAILING TO COMPLY WITH YOUR AFFIRMATIVE MANDATE, TO PROVIDE A QUALITY, UNIFORM
PUBLIC SCHOOL SYSTEM. WHAT THE COURTS CANNOT SAY, CANNOT TELL THE LEGISLATURE, IS
HOW TO ALLOCATE FUNDS, BECAUSE THAT GOES TO THE VERY ESSENCE OF THE DISTINCTION
BETWEEN THE SEPARATION OF POWERS, BETWEEN THE JUDICIAL AND THE LEGISLATIVE BRANCH,
AND IF THE COURT WERE TO SAY YOU CANNOT PUT THIS MONEY INTO THE SCHOOLS, OR YOU
CANNOT PUT THIS MONEY INTO ANY OTHER PROGRAM UNTIL YOU FUND YOUR MANDATE, THEN
THE COURTS ARE THRUST INTO THE ALLOCATION OF FUNDS.

CHIEF JUSTICE: SO WAIT. WHAT YOU ARE SAYING IS, THERE COULD BE 50 OR 60 PERCENT OF
MONIES SPENT ON A COMPETITIVE SYSTEM OF PRIVATE SCHOOLS THAT, AND AS LONG AS THERE
WAS WHATEVER PERCENTAGE WAS LEFT OF, THAT THERE WAS 40 PERCENT THAT WAS BEING
SPENT ON PUBLIC SCHOOLS OR 90 PERCENT AND 10 PERCENT T WOULDN'T MATTER, UNTIL
SOMEONE CHALLENGED THAT THE 10 PERCENT EXISTING DIDN'T MEET THE NEED OF THOSE THAT
WERE --

YES, YOUR HONOR.

CHIEF JUSTICE: AND IF WE HAD DONE THIS DURING THE POST-BROWN V BOARD, WE WOULD HAVE
HAD ALL OF THE WHITE STUDMENTS A SYSTEM OF PRIVATE SCHOOLS AND LEFT THE PUBLIC
SCHOOLS FOR THE MINORITIES. I MEAN, THAT COULD HAVE BEEN DONE UNDER YOUR
INTERPRETATION OF THIS ARTICLE.

FIRST OF ALL, WE ARE RUN INTERESTING ANOTHER PROBLEM, WHICH IS THE EQUAL PROTECTION
ISSUE, WHICH IS WHAT BROWN WAS BASED UPON, AND I AM NOT PREPARED TO GET INTO. THAT
HOWEVER, I CAN CERTAINLY ANSWER YOUR QUESTION. AND I THINK THAT THAT, YOU TOUCH ON
THE QUINTESSENTIAL POINT. PERCENTAGES ARE A DECISION FOR THE LEGISLATURE TO MAKE.
THE ONLY THING MANDATED BY THE CONSTITUTION, IS THAT THE LEGISLATURE PROVIDE AN
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AVAILABLE UNIFORM, QUALITY PUBLIC EDUCATION. NO STUDENT IS REQUIRE TO TAKE IT, AND
THE LEGISLATURE HAS THE RIGHT TO SPEND IT. YOU KNOW, WHEN YOU SAY 40 PERCENT, 60
PERCENT, YOU DON'T HAVE TO BE TALKING ABOUT OPPORTUNITY SCHOLARSHIPS. THE FACT IS
THAT THE STATE OF FLORIDA PROVIDES A LARGE PERCENTAGE OF FUNDS FOR MANY PROGRAMS,
OTHER THAN EDUCATION, AND THE LEGISLATURE CAN DECIDE THAT 70 PERCENT OF THE TOTAL
STATE FUNDS SHALL GO TO THINGS OTHER THAN EDUCATION, 30 PERCENT SHALL GO TO
EDUCATION. THAT IS NOT THE JOB OF THE COURTS, BECAUSE THAT GETS INTO THE ALLOCATION
OF STATE FUNDS. IT IS THE JOB OF THE COURTS, TO DECIDE WHETHER OR NOT THE LEGISLATURE
HAS MET ITS AFFIRMATIVE MANDATE, BUT THE PLAINTIFFS HAD MADE NO RECORD BELOW TO
SUGGEST THAT THE LEGISLATURE HAS FAILED TO MEET ITS MANDATE UNDER ARTICLE IX OF
SECTION 1.

WHERE DO YOU FIND, IN THE LANGUAGE OF THAT ARTICLE, ANY SUGGESTION THAT THE
DRAFTERS OR THE VOTERS IN APPROVING THAT, INTENDED THAT NO, NOT JUST ONE WAY TO
CARRY OUT THIS MANDATE, TO PROVIDE THIS EDUCATION SYSTEM, TO FLORIDA'S CHILDREN, BUT
THAT THE LEGISLATURE WOULD BE AUTHORIZED TO PROVIDE TWO OR THREE OR FOUR OR MORE,
AS OPPOSED TO THE PROVISION, THE EXPRESS PROVISION, THAT IT BE PROVIDED IN A SYSTEM OF
FREE PUBLIC SCHOOLS. I AM HAVING DIFFICULTY WITH YOUR POINT OF SAYING THAT, NO, UNDER
THAT CONSTITUTIONAL MANDATE AND SCHEME, THE LEGISLATURE IS PERFECTLY FREE TO
PROVIDE NUMEROUS ALTERNATIVES TO THE FREE PUBLIC SCHOOL SYSTEM, OUT OF STATE FUNDS.
WHERE DO YOU FIND IN THAT LANGUAGE, ANY EXPRESSION OF INTENT THAT THE DRAFTERS
INTENDED THAT THERE BE MORE THAN ONE WAY TO FULFILL THE EDUCATION MANDATE OF THE
CONSTITUTION?

I BELIEVE, YOUR HONOR, THAT IT GOES TO THE HEART OF OUR SYSTEM. THE CONSTITUTION DOES
NOT HAVE TO AFFIRMATIVELY AUTHORIZE THE LEGISLATURE TO DO ANYTHING. UNDER OUR
SYSTEM, THE LEGISLATURE HAS THE AUTHORITY TO DO ANYTHING NOT RESTRICTED BY THE
STATE OR FEDERAL CONSTITUTIONS, AND NOTHING IN ARTICLE IX SECTION 1 RESTRICTS THE
LEGISLATURE'S AUTHORITY TO PROVIDE ALTERNATIVE PROGRAMS, WHETHER THEY BE
EDUCATIONAL, ENVIRONMENTAL, CRIMINAL PROTECTION, ANYTHING, SO LONG AS THEY MEET
THEIR AFFIRMATIVE MANDATE UNDER ARTICLE IX SECTION 1, AND THAT IS NOT AN ISSUE BEFORE
THIS COURT!

WELL, IN MANY INSTANCES, THIS COURT AND OTHER COURTS HAVE DECIDED THAT, IF THE
PROVISION IN THE CONSTITUTION IS SO EXPRESS, IN TERMS OF HOW IT MANDATES SOMETHING BE
DONE, THAT THERE IS A IMPLIED INTENTION NOT TO ALLOW AN ALTERNATIVE. WHAT DO YOU
SAY ABOUT THOSE CASES?

TWO THINGS. FIRST, THIS COURT AS WE POINTED OUT IN OUR BRIEF, HAS CAUTIONED THAT THAT
RULE OUGHT TO BE USED VERY SPARINGLY WHEN WE ARE TALKING ABOUT AN INTERPRETATION
OF THE CONSTITUTION, BUT BEYOND THAT, THERE, IF WE WERE TO APPLY THAT RULE, WE
WOULD, THEN, BE SAYING, AND THE REASON IT CANNOT APPLY TO THE CONSTITUTION AS IT
RELATES TO THE LEGISLATURE, IS WE WOULD, THEN, BE SAY HAD GONE THAT THE LEGISLATURE
ESSENTIALLY CAN DO NOTHING EXCEPT THOSE THINGS WHICH ARE AUTHORIZED IN THE
CONSTITUTION, AND THAT MAKES THE STATE CONSTITUTION WHAT THE FEDERAL CONSTITUTION
IS TO CONGRESS, AND WE KNOW IT IS NOT. IT IS THE REVERSE. THAT THE --

CHIEF JUSTICE: I WANT TO REMIND YOU THAT YOUR TIME IS UP. JUST IF YOU COULD CONCLUDE
YOUR ANSWER TO JUSTICE ANSTEAD'S QUESTION.

THAT CONCLUDES IT. THANK YOU.

CHIEF JUSTICE: THANK YOU VERY MUCH. I COMMEND BOTH SIDES FOR A VERY INFORMATIVE
ORAL ARGUMENT FOR ANSWERING OUR QUESTIONS, THE BRIEFS, BOTH SIDES, WERE EXCELLENT,
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AND THE AMICUS WERE, ALSO, HELPFUL AND WITH THAT WE WILL TAKE THIS CASE UNDER
CONSIDERATION, AND WE WILL STAND IN RECESS, AND BEFORE I TAKE OUR RECESS, I WANT TO
ASK JUST SO THAT WE CAN KEEP THINGS IN ORDER FOR THE ATTORNEYS AND PARTIES, IF THEY
ARE ALLOWED TO EXIT THE CHAMBERS FIRST, AND THEN THE AUDIENCE. SO THANK YOU VERY
MUCH. THE COURT WILL TAKE ITS MORNING RECESS.

MARSHAL: PLEASE RISE.
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