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WILL CALL T HE LAST C ASE T HI SM ORNING WHICH I SG ALIN DE ZV ERSUS STAT E OF F LO RI
DA . GOO D MOR NING.

GOOD MORNING AND MAY IT P LEASE THE COURT. SHA NNON McK EN NA , A SSIS TANT P UBLI C D
EF EN DE RO N B EHALF OF THE PETITIONER , M R. GAL IN DEZ. THIS COURT HAS ALW AY S
APPLIED THESENTENCINGLAWINEFFECTATTHETIM EOF THE D EFENDANT'S R ESEN TE NC
E,EVE N IF THI S LAW HAS CHA NG ED SIN CE T HE D EF ENDA NT 'S O RIGI NA L CONVICTION AND
SENTENCE WERE FINAL . JUSTICE:LETMEASKY OU ABOUT THIS C ASE. M R. GAL INDEZ ADM
ITTED T O MANY OF THE FACTSTHA TW ER EALL EG ED ; IS THAT RIGHT?

THERE WAS A CON FE SS IO N A DMITTE D.
JUSTICE: AND WHAT D ID THA T CONFESS IO N CON TA IN AS FAR AS HIS A DM ISSI ON?

INHISCONFESSIONHEADMITTED THATHEDIDHAV ESEXUALINTERCOURSEW ITHTHE
V ICTI M.

JUSTICE: AND D OESN 'T BLAKELY SPECIFICALLYEXEMPTFACTSTHATAREADMITTEDBY
T HE D EF EN DANT FRO M THE R EQ UIREMENT OF A J URY F INDING ?

WHA T BLAKE LY , T HE SPE CIFI C POINT THA T B LA KELY E XEMPTS FROM THE JUR Y F INDING
ISIFTHE DEF EN DANT ENTERSAPLEAORIFHEENTERSAWRITTEN F INDING OR A STIPU
LATION .>>JUSTICE:WELL, THEEXACTLANGU AGEISTHATFORPRINTINGPURPOSES, T
HE MAXIM UM SEN TENCE ,ISTHA TTHE JUDGE M AY | MPOSE SOL ELY ON THE BASISO F T HE
F AC TS REF LECTED IN THE J UR Y VERDICT OR ADMITTED B Y T HE D EFENDA NT. NOW, IF THE
DEFENDANT HAS A C ONFESSION THATISADMITTED ATTRIAL,WHY | SN'T THAT P ART OF
THE F AC TS THAT A RE ADM IT TED BY T HE D EFEN DA NT ?

YOURHONOR, THESIMPLEANSWERTOTHATISTHATTHEWAY THE COURTSHAV E |
NTER PR ETED THE LAN GU AGEINB LAKELYISTHATTHEREHASTOBE ASPECIFICADMIS
SION,EITHERDURINGSENTENCINGORINAPLEACOLLOQUY.NOW , THE STATE, NEI
THER THE STATEN OR T HE T HIRD DIS TR IC T COURT OF APPEA L ADD RESS ED T HAT ISS UE |, A
ND THAT'SW HY I TIS NOT A DD RESS ED I N ANY OF THE BRIEFS O R A NY THING T HAT WAS P
RESENTED TO THIS COURT. IFTHATISANISSUETHEN IWOULDBEHAPPY TOBRIEFTHAT
S MALL ISSUE BEF OR E T HI S C OURT AND PRO VI DE THI S C OURT WITH THAT CASEL AW .G
ENER AL LY THAT'S THE WAY I T H AS BEEN. CHIEF JUSTICE: WE HAV E SEVERAL PENDING C ASES
ONTHISISSUE ASTOWHE THER APPREND | AND BLAKELY APPLY TOARESENTENCINGP
ROCE EDING.

YES, YOUR HONOR, | BELIEVE THERE ARE SEVEN C ASES P EN DING O N THAT | SSUE. CH IEF
JUSTICE: NOW, THE FAC TUAL FINDINGSWOULDHAVETO,AREMADEDURINGTHENOTD
URIN G SENTE NCIN G BEC AU SESENTENC INGISA,OTHERTHANADEATHCASEISAJUD

GE -ONL Y P RO CEEDING, SO SINCE T HE C ONVI CTION WAS F INAL , W HY W OULD, WOULD N'T
THATBEARETROACTI VE APP LI CATION O F APPREND | AND BLAKELY ? THEANSWERTOT
HATISBECAUSE THISCOURT I SUSE D E XTENSI VE LY AND THE FED ER AL COU RT STATED
THA T A PPRE ND | AND BLA KELY APPLY T O SENTENCING. THEY DO NOT APP LY TO C ONVI
CTIONS.INTHE HUGHE SCOURTWHENTHEY LOOKED ATTHE RET RO ACTIVITY ANALYSIS
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WHENTHISCOURT EXAMINEDITITSPECIFICALLY NOT ED THE FAC T THAT APPRENDI A
ND S PECIFI CALL Y WAS L OOKED ATDOESNOT I MP UG NTHE ACCURACY OF CON VICTIO NS .
CHIEFJUSTICE:BUT I'M T HINKING SINCEY OU AGREEWEHELDAPPRENDINOTTOBER
ETROAC TIVE.

YES.CHIEFJUSTICE:SOSINCETHE, AND, THERE FORE,NOT O F T HE C AT EGOR Y OF ERR OR
STHATTHEREWOU LD BEAV ALUE O FINDIC ATEDB Y RET RO AC TIVE A PPLI CATION , THE
ONLYREMEDY INCASESWHERETHE CONVICTIONISFINAL AND THE O THER E XC EPTI ON
SDONOTAPPLY WOULDBETOHAVETORECONVENEAJURY TOM AK E SPECI FI CFAC
TUALFINDINGS,ISTHATWHATY OUR ARG UM EN TW OULD BE?

THATWOULDBETHEONLYREMEDY ,ANDINTHISCASETHATREMED YW OU LDBEPRE
SIPO---PRECIPITEDB Y DOU BL EJEOPARDY .> > JUSTI CE: ITSEEMS TO M E YOU CAN'T H AVE
IT BOTHWAYS. EITHER THE JUR Y DID N OT DETERMINE IT, AND , THE REFO RE ,BECAUSE O FB
LAKELY,YOUHAVETOREVERSE,ORTHEJURYDETERMINEDIT,DIDDETERMINEIT
AND B LA KELY D OE SN'T APPLY .BUTINTHISCASE THE JUR Y SEE MED , THE J URY WAS ASK
ED WHE THER T HERE WAS PENET RA TION O R CON TA CT . YES, YO UR HONOR. JUSTICE: AND THE
JURY S AID YES THE RE WAS P ENET RATION O R CON TACT BUT T HEY WER EN 'T A SK ED WHICH
IS EXA CTLY WHY Y OU ARE ARG UI NG THAT WE SHOULD REV ER SE UND ER B LAKELY THE Y W
ER EN'T ASK ED WHETH ER THERE W AS PEN ETRATION I TSEL F AND T HEREFORE | FB LAKE LY D
OESAPPLY HOWCANTHEREBEADOUBLEJEOPARDY ISSUE?ITSEEMSTOMEITHASTO
BEONEORTHEOTHER. IT CAN'T BE BOTH.

WELL , YOUR HON OR , T HE ANSWER TO THAT W OU LD LIE M ORE SPECI FI CALLY IN THE B
ROADER RANGE O F DOU BL E JEOPA RD Y CAS E L AW WHI CH AGAIN UNFORTUNA TE LY BECAUSE
OF THE STATE,N EI THER THE STATENOR THE THIRD D ISTRICTCOURTOFAPPEALRAISEDT
HAT ISSUE, THAT CASEL AW I SN OT BEFORE THIS COURT .N OW, WHA T I WOU LD ARGUEHERE

ISTHAT.

JUSTICE: WE H AVE T O DETERMINE WHAT THE REMEDY I S, T HOUGH , AND Y OU 'RE SAY IN G THE
REMEDY | SY OU HAV E T O TAKE AWAY T HOSE POI NTS. Y OU CANT HAV EAJUR 'Y D ETERMI
NA TION BUT I T SEE MS TO ME THAT THE W HO LEPUR PO SEO FBLAKELY ISTHATIFITW

ASN'TD ONENOW I THASTO B EDONE AND AJURY HAS T O DETERMINE IT AND Y OU R E NTIRE
A RGUMENT I SB ASED O N THE FACT THAT THE JUR Y DI D NOT D ETERMI NE P ENET RATION.
WELL, IF THEJUR Y DI D NOT DET ERMINE P EN ETRA TION THE N THERE ISN O DOU BL EJ EO
PARD Y | SSUE.WHATTHEPETITIONERW OULD ASKISTHATIFTHE REMED Y I SFAS HI
ONED T HIS SHOULD BE R EMAN DED FOR AJUR Y TO D ECIDE WHET HER OR NOT THE RE WAS

PEN ET RATION, THATTHA TWOU LD T HE N LEAVE T HE | SSUE OF D OUBLE J EOPARD Y O PEN

TOBEREL IT IGATED FOR THE TRI AL C OURT BECAUSE | THAS NOT B EEN L IT IG AT ED NOW .J

USTICE : W ASTHEREONLY ONEVICTIMINTHISCASE? YES, YOUR HONOR.

JUSTICE: AND THERE W ERE SEVERAL CONVICTIONS IN T HIS C ASE?
YES, HE WAS C ONVICT ED OF THREEO FF IV E C OUNT SH E W AS CHA RGED WITH.
JUSTICE: AND ONE OF T HOSE C OUNT SW AS | MP REGN ATION O FA M INOR C HILD ?
YES, YOUR HONOR.

JUSTICE:SOM Y QUE STIONISTHEN ON THA T P ARTI CULA R COUNT, | W OULD A SSUME ISN'T
PENETRATION SORTOFASSUMED INTHATCOUNT?YES,YOURHONOR,ITIS, ANDW E'RE
O NL Y ARG UI NG THE P ENETRA TION P OINTS ASS ESSE D FOR THE FIRSTCOUNTOFLEWD A
ND LAS CI VI OU S CON DUCT . WE AREN OT DISPU TING THA T THE PEN ETRATION POINTSON T
HA T COU NT SHO UL D BE I NC LUDE D.
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CHIEF JUSTICE: THAT WAS A DIFFERENT ACT?

YES, IT WAS AD IF FERE NT ACT. IN FACT ,HE W AS C HARG ED W IT H F IVE DIFFE RE NT ACT S A
ND THEY ALLSPANDIFFERENT T IMES I N THE I NF ORMA TION . JUSTICE: I TW ASNOTALLO
NE CRIMI NA L EPI SO DE?

NO, IT W AS ALL EGED THA T TH ERE W ER E SEV ERAL D IFFE RE NT CRI MI NAL E PISO DE S THA
T OCCURRED OVER A PERIOD OF MONTHS IF NOT AL ON GE RP ERIOD OF T IME. JUSTICE : BUT | F
WE | GNOR ED THAT , T HE POI NT SFOR THAT, AND I F YOU ACCEP TTHE POINT SFOR THE O
THERCOUNTSTHATYOUACCEDE,DOESTHE SCORESHEET GO TO THE LEV EL OR DOES IT
A LLOW SENTE NCIN G BEYOND THE STA TUTORY M AXIMUM? YES,ITDOES. THESTATUTE,
THE SEN TENC IN G R ANGE WOULD BE B ET WEEN 16 Y EARS AND 26 YEA RS . JUSTI CE : SO WOU
LD T HE PART THAT YOU ARE NOT D ISPUTING THATW ASFOUNDBY THEJURY ,HEWOU LD BE
SUBJECTTOASENTENCEBEYONDTHESTATU TORY MAXIMUM? YES,YOURHONOR ,HE
WOULD BE AND I B ELIE VE THI S COU RT HAS T HE BRIEFS FROM THE THIRD D ISTRICT COURT O F
APPEAL AND IN T HE BRIEFS IN THE THIRD DISTRIC T COURT O F APPEAL 'M MORE A TLEN GTH
D ISCUSS THE DIF FERE NT SENTE NCING R ANGE S.JUS TI CE: O KA'Y . JUSTI CE : FROM WHAT I R
EADOFTHEINDICTMENT O R THE | NFOR MATION, T HE D ATES | N COUNT ONE AND COU NT FIV
E ARE E XACTLY THES AM E FRO M OCT OBER '97 T HR OUGH S OM ETHING '98 . H E C OM MI
TTED THE SEA CT S. SO THE FAC T THATH E ADM IT TE D | MPRE GNAT ION DURING THOSEDATES,
WHY WOULDN'T THATRELATE TO COUNT ONE S3 IMPREGNATION DURING THOSE DATES, WHY
WOULDN'T THATRELATE TO COUNT ONE SINCE THEY RELATE TO THE SAME DATES?

WELL, THE FIRST ANSWER , YOUR HONOR, IS THAT IT IS THE LAW THA TY OU C ANT TAK E PRO
OF FROM ONE COUNTAND CROSS I TOVERTO ANO THER COU NT AND, INFACT, THEJURY W
ASINSTRUCTEDINTHISCOURT , THEJURY WASINSTRUCTED THATJUST BEC AUSET
HERE A RE SOMEFACTSFORONE COUNTYOUHAVETODECIDETHEPROOFFOREACH
COUNT IND IV IDUALLY .ANDD IGGALLY ,AND ADD ITIONA LLY THE POINTS A RE A SSESSE D
F OR EACH IND IVID UA L COUNT AND YOUHAVETO L OO KATEACHCOUNTINDIVIDUALLY
AND FINALLY B ECAU SE T HE RE W ERE SEVERAL | NSTA NC ES DURING THAT SAMEPERIODOF
TIMEWECANNOTBESUREIFTHEJURY L OOKED ATO NEINSTANCETO D ECID ETHE V
ERDICT FOR EAC H C OUNT . CHIEF JUSTICE: G OING BACK TO WHAT JUS TICE B ELL ASK ED , ON
THE ISS UES T HA T ARE NOT IN C ONTR OV ER SY , THE S ENTE NC ING RANGE IS A LREA DY OVER
THE STATUTORY M AX IMUM .Y ES, YOUR HON OR . CH IE FJ USTICE: AND HE W AS S ENTE NCED
O N RESEN TENC IN G WITHIN THAT RANGE ,RIGHT ,24Y EARS? YES , YOUR HONOR. CHIEF J
USTICE: SO WHY I STHAT THE N AN APP REND | V IOLATION , BEC AUSE | THOUG HT THE W
HOLEPOINTISTOMAKESUREAJURY DET ER MINATION D ETERMINESIFITISGOINGTOB
EOV ERTHE STATU TO RY M AXIMUM T HAT AJUR Y M AK ES T HAT D ETER MI NATI ON B UT S
INCE THEY HAVE A LR EADY MADEITASTOANO THER COU NT THA T'S NOT IN ISSUE, DOE SN
‘TTHA T OBV IATE T HE APP RENDI P ROBLEM?

IF1 AMUNDERST ANDINGYOU,YOURESAY INGTHATBECAUSEHISSENTENCEWHEN A
NOTH ER C OUNT E XC EEDED THE STATUTORY M AXW HERE I TW AS APP ROPRIATE , THEN
W HY DOESITM ATTE R REG ARDING THI S C OUNT? CH IEF J USTICE: BECAUSE YOU ARE NOT
STACKING THESE. T HESE ARE BEI NG R UN C ONSECU TIVE LY , AREN'T THEY? Y ES. WELL, YOUR
HONOR, A C OUPL E OF P OINTS WITH T HAT. S PECIFICALLY BECAUSE WE A RE O PERATI NG
UNDER THE GUI DE LINE S YS TEM BET WEEN '94 AND '98 .

CHIEFJUSTICE:D ON'T THROWTHA T IN.WHATH APPENED IS THAT T HE L IMIT O N CON SE
CUTI VE SENTENCIN G I SFOU ND B 'Y THE UPP ER P ORTION O F THE CCALUIDELINESAND T
HAT'S WHY W E H AVE A N APP REND | VIO LATI ON HER E , B EC AUSE T HE UPP ER B OUND WIT H
THE M AX IMUM SENTENC EP RE SCRIBED WIT HOUT THEPEN ETRATIONPOINTSONTHISC
OUNTISLESSTHANITWOULD BE I FTHE PEN ET RA TI ON POI NTS WOULD BE INC LU DE D,
AND SO W E'RE NOT L TIHING THING AT THE | ND ADIDUAL COUNT S. WE'RE LOOKING AT T HEM
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AXIM UM S ENTENC E P RE SCRIBED BY THE CCALUIDELINES ,WHICH ISSPECIFICTOTHE'94TO
‘98 G UIDELI NES. CHIEF JUSTICE: WE'LL TAKE YOUR WORD O N IT.

JUSTICE:LETMEGETBACKTOTHERETROACT IVITY ANALYSISAND I THINK I TRELATES
ALITTLE BIT TO YOUR D OUBLEJEOPARD Y CLAIMTHA TWECAN TIMP AN EL ANO TH ERJ
URY.NOW,FOR THESENTENCING,ANDITSEEMSTOMETHATIFYOUCANTDOTHAT , IF
Y OUARECORRECT, THENTHISREALLY DOESRELATE TO THE CONVICTIO N BECAUSEATT
HATTIME THAT THEJURY D ETER MI NES ALL O F T HE SE F ACTS AND THE RE FORE IF THE JURY
CANNOT GO BACK AND D ETERMINEALLOFTHESEFACTSTHENWEAREMAKINGAPP
REND I RETROACTIVE AND I TD OE SR ELATETO T HE C ONVICTIO N. L THERE WOULD BE T WO P
OINT ST O THAT, YOURHONOR .FIRSTOFALLTHEREMED Y O FI MPANEL INGAJURYR
EGAR DI NG D OUBL E JAND IPARD Y FOR R IGWITH NOW I'M ONLY M AK ING T HA T A RGUMENT
SPECIFICTO MR. G AL INDEZ SO AS AR UL EO F DDONAW, WHETHER OR NOT D OUBL EJ
EOPARD Y WOU LD P ROHI BIT THATREMED Y INO THER C ASES, Y OU KNOW, | THE RNOT C
OMME NTINGON THAT.JUSTICEEWEHAVETOMAKERULESTHATAPPLY T O CCUTNFORTU
NATELY PAND IHEYE OTHER THAN YOUR C LIEN T I N THE F UTURE CASES . YES, YOUR HON OR , A
ND W HA T 1 WOULD SAY THEN I STHA T YOU C OULD P ROVI DE FOR THA T REM EDY THAT AJUR
Y B E | MPAN ELED AND THEN T HE C OURT WOULD T HEN HAVE T O CON SI DER WHETHER OR NOT
THAT WAS D OUBLE J EO PARD Y U NDER S PECIFI CF ACTU AL CASES . THEREA RESOME TYP ES
OFCASES FOR EXAMP LEI FTHE SENTENC ING FACTORISBASED ONWHETHER AMINORC
HILD W AS PRE SENT AT THE INC IDEN T AND POINTS CANBEADDEDFORTHAT,AND THAT
TIDEREOFFAC TORW OULD PER HAPSNOTBESUBJECT T O DOUBL EJEOPARD YBECAUSET
HA T WAS N OT BEF ORE THE JURY.

JUSTICE: BUT AGAIN I F THIS IS S OMETHING THAT THE JURY HAS T O D O U PO N C ONVICT ION AT
THE SAME TIMETHAT IT DET ER MI NE SGUILT, THE N APPLY ING B LAKELY AND APPREND | , W
EAREAPPLYINGITTOTHE CONVICTIONTHA TDOES APPLY AND | TWOULD B E R ETROACTI
VE. WELL , YO UR HONOR ,I T MAY H AVE THE E FF ECT THAT THE C OURT, THE STATEC ANNO T
NOWGOBACKANDPROVETHAT.INFACT,Y OUCANTI MPAN EL ANO THER JURY, BUT W E
HAV ETWO COMPE TI NG PRINC IP LES O F DDON SP HER E. W E HAVE T HE BED RO L P RINCIPLE
THA TTHIS C OURT HAS STATED AND A LW AY S| MPLEME NTED IS THAT T HE R ESENTE NC ING |
S A CLE AN SLA TE, AND THE C ONCE SSIO NS A RE ATTAC HE D.

JUSTICE: A CLEAN S LATE FOR THE STATE AS WELL A ST HE DEF ENDANT, T HE STATE WOU LD
PRESENT, FOR E AS A GGRAVATING C IR CUMS TA NCES THAT IT DIDN'T P RESE NT BEFORE,
RIGWITH?

ANDINFACTINCOUCHERV ERSUSS TATETHEY SAIDTHESTATECOULDGOSOFARASTO
NNT C APITALMURDERCONVICTIONAFTER.JUSTICE:THENWHYISTHEREADOUBLE]J
AND | PARD Y ISSUE IF IT IS A CLE AN S LATE?

THE D OUBL EJ EO PARD Y ISS UE W OULD IMP LICATED IF FERE NT CONCERNS ,ANDITHERS
IMHEY Y SAYING THA T T HE RE A RE D IFFERE NT A VE NUES O F LAW AND T HAT THERE A RE D
IFFE RE NT CONCEN APS IMPLICATE D I N T HE D OUBLE JEOPA RDY.

JUSTICE: T HE D OU BL E IIDEREAND | PARDY C ON CEN APS W HETHER A DEFEN SLNT CAN BE
CONVICTEDOFACRIMETWICEORWHETHERHECANBE I MPOSED,ASENTENC ECANBEE
NHAN CE D? D OU BLE JEOPARD Y GOESTOBOTHSEN TENCESAND INHERE THE D OUBL E J
AND | PARD Y V 10 LA TION WHICH HAS N OT BEE N BRI EF ED BEFORE THE COURT BUT I TW OU
LD ENTAI L THE FAC T THAT THE JUR 'Y WAS ACT UALL Y P RESE NTED W IT HT HE QUE ST IO NS

T O WHETHE R OR NOT T HERE W AS CCUTNION OR PEN ET RATION I N THI SC OUNT .

JUSTICE: BUT IT D ID N' T ANSWER THAT QUESTION. AND THAT'SCORRE CT.EECOW, THECASE
L SP, AGAIN, YOU KNOW, I'M S OR RY BEC AUSE | DON'T HAV EANY CASEL SP T O S PECI
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FICALLY REFER T O ON THI SISSUE , W OULD STA TE THA T B ECAUSE THE Y WERE PRE SENTED
WITH THAT QUE ST ION, D OUBL E IIDEREAND IPA RDY W OULD APPLY .JUSTICE: BUTTHE Y
WER EN'T P RESE NTEDWITH,IGUESSITISY OURENTIREPOINTHEREISTHEY WEREN T
PRE SE NTED WIT HT HAT Q UEST ION. THE Y W ER EN'T P RE SE NTED WITH THE NARROW N.UE ST
IONW AS T HERE PEN ETRA TI ON . THEY WERE PRESENTED W ITH T HE QUE STIO N WAS T HE RE
NNT

YES, YOUR HON OR,AND THE STATE,INFACT,YOUKNOW ,EVENDURINGITSCLOSINGA
RGUM ENT THE Y REQUE ST ED AN | NSTRUCTION O N CON TA CT AND REG ARDI NG UCKON. THE
STATEARG UE DB OT HALT ERNATIVES. WE HAVE DIF FE RE NT HER EFRO M OTHER C ASES | S
WEDOHAVETHESENLVERDICT AND THATSHO WSTHATTHEJUR Y W AS PRE SENTED W
ITHBOTHOPTIONS BUT THE Y W ERE ONL Y A SKED T O FIND ONE, AND, Y OU KNO W, AGA IN
BECAUSE OF T HE D OUBL E J EOPA RD Y POINT WE W OULD BE HAPPY TO FULLY BRIEF THI S|
SSUEASITHASNOT B EE N P RESENTED BEF ORE THIS COU RT ,BUTY OU ALSO M EN TION ED
THEFACTTHAT,YOUKNOW ,ITISACLEANSLATEFOR BOTHPARTIESAND THATGOEST
O ONE OF THE NNT RES ENTENCING ISTHATITIS,INFACT,ITISABRIGHT-LINERULE AND S
OMET IMES I T B ENEF IT STHE STATE AND SOMETIM ES | T BEN EFIT S THE DEF ENDANT ,AND T
HI SC OU RT SCKOULD N OT NOW CARVE O UT AN E XCEPTION T O T HA T BRIGHT-LINE RULE .
JUSTICE:BUTY OUSEEMT O BE WANTING T O CARVE OUT A N EXCEPTION, TOO, BECAUSE Y OU
ARESAY INGITISAGOTCHA,YOUONNOW ,BLAKELYREQUIRESTHIS. I TDIDNT REQ UI
REITATTHE TIME OF THE TRIAL B UT N OW THAT | T RRULE

JRESIT YOUHAVETOREVERSEBUTY OU CANT APPLY I T. YOUR HONOR, THAT TIDER EO F
CCALOTCH A ANA LY THERESW OU LD APPLY T O A THAT Q DEF EN DANT W HO SE SEN TENCE A
ND C ON VICT ION HAD N OT BEEN FINAL AT THE T IM E THDON' WERE ISSUEAS S A DDITIO
NALLY THE C ON CEPT B EHIND APPRE ND | AND B LA KELY ISN OT NEW T O F LORISL.
NNETRAVER S INCE THI S C OURT ISS UE D O VERFELT AND ALLOF I TSP ROGENY THE FAC T THA
TTHE IIDEREURY MUSTFIND FAC TSSPECIFICTO T HE CRIMINA L EPISODE I SL ON GSTA
NDIN G FLO RISL PRE CE DE NT AND F OR T CKOSE REA SO NS IT WOULD NOT BE, YOU KNOW, U
NFAIRINTHISSITUATION.CH IE FJUS TICE: LET'S G O BACK TO THE ISSUE OF WHAT LAW
APPLIES. YOU ARE I N YOUR REB UTTA L B UT --LIOU TAL ING THING ABOUT G

JDELINES AND WHAT WAS I N EFFECT IN'94 TO '96 . IF THE G Ul DELI NESCHA NG ED AT THE
TIME O F R ES ENTE NCINNCESIT IS THE G

JDELINES IN EFFECT AT THE TIME THE CRI ME O CCURRED THAT WOULD APP LY ,C ORRECT?
YES.

SOITISNTIJUSTTHATITISTHELAWATTHETIMEOFRESENTENCING.ITAPPLIESINA
CLEANSLATEDENOVOSITUATION.YES, THERE ARE O THER I MPLICATI ONS THAT ARER
ETERMSED W ITHWHE N YOU L OO KA TWHICH G UIDELINESAPPLY .SOMEOFTHO SE CON

THEREDE RA TI ON SC ONCEN AP THEE X-SED STFACTO CLAUSETHATAREN' TATISS UE IN
THISCASE.CH IE FJUSTICE: DO YOU WANT TO SAVE T HE REST O F YOUR TIME FOR R EBUT TA

L? THANK YOUV ERY M UCH . MAY | T PLE AS E T HE COURT, NNT THE STATE. | THINK THE C

OURT REC EPCK ZES THAT THISIS,INFACT,A CONVICT ION ISSUE. ITISAN I SSUE THA T ACC
ORDING T O APPRE ND I SCKO UL DH AVE B EENDECIDED BY T HE IIDEREURY. CH IEF JUSTICE:

I'M N OT SURE, W E ARE STR UG GLIN G WIT H THAT ISSUE, ISTHATITSEEMS T O METHA T THE
RE 1 S GOO D ARG UMEN TS O N BOT H SID ES NNETRASSENTI ALLY , THATISTHATB ECAUSE Y

OU'VE GOT ASITUATIONWHERETHETIMETHATSENTENCINGTHATISADELIECTEDBY A
PP RE ND | AND B LAKELY , B UT THE DET ERMINA TION M ADEBY AJUR Y WERE N OT | N ANY P

AR TI CULARCLEAR-CUTSIT CESTION SO WER EALL Y ALMOST HAVE T O THINK OF THE P

OLICYISSUESTHATCCALASSGTHISISASCUTANDDRYTOSAY ITISSOMETHING THATH

AD O CCUR RE D DURING THE J URY P ORTI ON O F THE CON VI CT IO N AND T HE REFORE IT IS
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FINALASTOTHATANDTHAT'S THE END OF THE STORY ? W HICHW OULDBEEASY .ITHIG
THAT THI S C OURT R ECOGNIZE D INHUGHES T HA T W HAT APPREND I I ST ALING THING A BOUT
ISTHESIXTH A MEND MENT RIGHT FORAJURY TRIALONTHISISSUETHATISGOINGTO
DET ERMINE THAT IS GGN NG TO BE A FACTOR IN T HE SEN TENCING D ETER MINATION. THIS IS
WHY ALL O F THE COURTS THAT HAVE LOUI T ,ET-LYTTFORTHE I SAACCASEFROMT HE FIR
STDISTRICTWHERETHE Y SETERM D THISCANAPPLY TORESENTENCING,HAV EALLS
AID THISISNOTASEN TENCINGISSUE. THISISACONVICTIONISSUE.THISISWHY ITGEN
ITISSOMETHING THATHASTOBEDECIDEDBY THEJURYATCONVICTION,ANDTHISIS
WHY JUDGEK AHNSAIDONCETHECONVICTIONISOVERWITH,ITISOVERWITTHOW E
CANTGOBACKANDCHANGEIT.INTHEOPINIONBELOW,RECEPCKEFD THAT,ANDATH
EDCOUNSELATORALARGUMENTARE YOUSAYINGTHATIFWEGOBACKNOW, THE O
WOY REMED YWOULDBEANNDCTRIAL?AREYOUSAYINGTHAT YOUWOU LD WAIVET
HE DOU BL E IIDERE- IIPARDY A RGUM EN T A ND C OUNSEL SETERMD NO. THEREISA D OU BL E
JEOPARD Y I SSUE WIT HTHIS. N OT O NO CARRIER RING CONNECT 115200 CHIEF JUSTICE: IN THE
PRESENCE OF A CHI LD , AN D THE A RGUM ENT AT THA T POINT WAS ,NO, THEREISNOJURY
DET ERMINATI ON THAT IT W AS IN THE PRE SENCEOF THISCHILD ,AND W HY WOU LDN'TT
HA T BE SOMETHI NG THA TWOU LD BE SUB JECTTO THE APPREND I ANALY SIS?1'M NOT - -1
WOU LD L IKE TO POINT OUT TO THE C OURT THAT THIS SENTENCEWAS ,INFACT,FINAL.T
HE RESENTENCINGCAMEABOUTASARESULTOFACOLLATERALPROCEED ING. CHIEF
JUSTICE: BUT T HEN AT THAT POINT THAT SWHEREWEGOBACKTODENOV O,EVENTHE
SENTENCEATTHETIMEIFIT WASFINALWEWOULDBEINARETROACT IVITY I SSUE , B
ECAUSE T HE SEN TE NC EWA SN'T ,W ASV AC ATED, I TWAS R ESENTE NCING, THE SENTENC E
W AS NO LONGE RFINAL .WE LL ,FOR RET ROACT IVITY PURPOSES , WEGOBACKTOTHEC
ONVICTION, WHE N THE CONVICTIONISAFFIRMED ON D IREC T APP EAL. THE CON VICTION I S
SENTENC E | SUSUALLY B ROUG HT TOGETHE RO NDIRECT APPEAL .JUSTICE : W HATWAS T
HECOURTTODOONTHERESENTENCING UNDERTHEORDEROFTHETHIRDDISTRICT?T
HEONL Y I SSUE ONRESEN TE NCING WASREGARDING THEV ICTI MINJUR Y POI NT ST HAT
W ERE A SSESSE D ON C OUNT FOUR. THE COU NT FOU R C HARG ED SEXUAL CON TACT ,B UT
THEVICTIMINJURY POINT SW ER E ASSESSE D FOR PENET RATION. THEREWERE 80P OI NT
S O FP ENETRATI ON.

JUSTICE:SOWHATDIDTHETRIAL C OURT DO?

THE TRIAL COURT HAD T O R ECALCULA TE THE G UI DE LINESFOR HIM W IT HONL Y 40P OINT S
OFVICTIMINJURY INSTEAD O F80POINTS.SOTHE ONL Y | SSUE BEFORE THE COURT AT
THE TIM E WAS C ONCERN ING THE 40P OINT SON COUNT FOUR.BUT ASCOUNSEL POINT S
OUT THISWAS ADENOV OSENTE NCING WHEREW EHAD TOGOBACKANDTHEY COU LD
HAV E, THEY HAD TOREASSES ST HE G UIDELI NESSCO RESHEET AND ATTHA TPOINT T HE
D EFEN DANT WOULD HAVE THE O PPORTU NITY TO R AI SE ANY OTH ER OBJ EC TION S AND THE

S TATE WOULD HAVE THE O PPOR TU NITY T O BRING IN, I'M SORRY ? CH IE F JUSTICE: NO, G O
AHEAD. | WAS GOING T O SAY J USTI CE Q UINCE WILL HAVE A Q UESTION B UT C OM PLET EJ US
TICEW EL LS. AL L RIGHT. BUT IT DOESN'T G IV E THE DEFENDANT THE RIGHT TORELY ONCASE

L AW THA T HAD O CCUR RED PRI OR TO THE CONVICTIONT O C OM E FINAL , I MEA N

SUBSEQUEN T TO THE CONVICTION BECOMING FINAL THAT DOES NOT APPLY R ETROAC TI VELY.

IFITDIDAPPLY TOIT, THENTHATWOULD BEARETROACTI VE APP LICATION OF IT , WHE
RE THIS COURT HASHEL D THA T IT DO ESN OT APPLY RET RO ACTI VELY .JUSTI CE : NOW , YOU

DOAGREETHATTHECONVICTIONINTHISCASEISFINAL? CORRECT.JUSTICE: ANDIN

ORDERTOHAVEAJURY DET ER MINA TION O FW HETHER OR NOT T HERE WAS P ENET RATION

ATTHISPOINT I NORDER T O HAVE AJUR Y D ETERMINATION O F PEN ET RATION , Y OU W
OULDHAVETOHAVEAJURYCOMEINANDPRESENTEVIDENCEOFWHATWENTONINT
HIS E PISO DE , C OR RECT ? C OR RECT .

JUSTICE: AND T HE N ISN 'T THAT IN ESSEN CE AR ETRI AL ? CORRE CT .
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JUSTICE: SOITISY OURPOINT THAT YOU CAN T DO THAT? CANTDOTHA T,AND | FYOU W
ERETOAPPLY I TATTHATRETRIALTHA TW OULD BE AR ETROACTIVE APP LI CATION OF IT. J
USTICE: SO W E'RE AT T HE S ENTENCING, AND YOU 'VE GOT TO TAKE AT THI SNEW S ENTENC
ING YOU'VEGOTTOTAKETHERECORDASITEXISTS,CORRECT?

CORRECT, CORRECT .

JUSTICE: SO THERECORD ASITEXIST SD OES NOT H AV EP EN ET RATION WITH T HE C OUNT
THAT WE AREC ONCE RNEDWITH.SOIFTHESTATE,INFACT,USED THO SE40POINT S YOU
GET 40POI NT SFORPEN ETRATI ON ? 8 0 POI NTS.

JUSTICE:IFTHESTATEATTEMPTEDTOUSETHATATTHISPOINTINTIMEWOULDNOTT
HATBE AN APPREND I VIO LATION? I TWOU LD BE--.JUSTICE: BECAUSE | CAN 'T
UNDERSTAND YOUR ARGUMENT IFYOUACCEPTTHATTHE CONVICTION IS F INAL AND YOU
CANDONOMOREABOUTIT.RIGHT.BUT THAT' S THE W HOLE POI NT A BOUT RET RO ACTIV
ITYINTHATYOUCANNOTGOBEYONDWHENTHECONVICTIONBECAMEF INAL . W HE
N THE CONVICT IONBECAM EFINAL, THERECORDISSETANDATTHATPOINTAPPREND I
DIDNOTEXIST.JUSTICE: WELL , | THI NK THAT THE PROBLEM THAT I 'M AT LEA ST S TRUG
GLINGWITHINTHISARGUMENTISHAVEWE,IRECOGNIZE THE P REST ON C ASE AND |
RECOG NI ZETHATW EHAV EREPEATEDL Y SAID THA TINR ESENTE NCING A ND D EATH CAS
ES,AND THEN THE USU AL TYPEOFRESENTENC ING THATWEHAVEALLBEENUSEDTO,
THATTHE CLE ANSLATERULE APPLIES.HAVEWESAIDTHATINRESPECTTOASTRICTC
ORRECTIONOFOURSCORESHEET? I THINKINTHECASESWHERETHEREHASBEENS
CORE SHE ET ERROR U NLESSIT I SJUST B EING A S CRIV EN ER 'S ERROR, IF THE S CORE S HEET ,
THE RECAL CULATIONOFTHESCORESHEETISGOINGTORESULTIN --.

JUSTICE: THAT'S THE REASON | ASK' Y OUWHA TTHE THIRD D IS TRICTORD ER ED, AND I THO
UG HT Y OU SAID T HAT THE THI RD DISTRICTORD EREDTHATTHEREBEARED UCTIONOF4
OPOINTS . THATISE XACT LY CORRE CT . JUSTI CE : AND THE SCO RE SHEET R EC ALCU LATE D
THE R EDUCTI ON AND THE N OBV IOUS LY THA T W OULD IMP LI CATE O TH ER SENTENCING S
TATUTES,BUT I D ONTKNOWWHY THE STATEW OULD GET TOP UT ON ADDIT IONAL E VI
DENCEINTHAT CIRCU MS TANCE, Y OU KNOW ,WHATSENSEITWOULD MAKEORWHATS
ENSEITWOULD M AK ETHATTHE D EF ENDANT W OULD GETTO D O ANYTHING D IFFE RENT
LY .>>ONLY BECAU SETHE SENTENC E G OT, THE SENTE NC E WAS V ACAT ED, AND ALT
HOUG HTHISWASJUSTFOR BEC AU SE O F THE C ORRECTION OF THE SEN TENC IN G, T HE SEN
TENCINGPOINTS, THEFACTISTHATTHE SEN TE NCE WAS VACATED ,ANDINORDERTO I
MPOSEANEWSEN TENCE, THEY NEEDEDTOH AV EBEEN ANOTHER SENTENCIN G
HEARING, B UT THE FACT THATW E G OT A NEW SENTE NCING HEA RING D OE SNOT ENTITLE T
HE D EFENDANTTO T HE BEN EFITOF CASELAWTHA TW AS D ECIDED A FT ER HIS CONVI CTIO
N BECAMEFINAL THATHASBEENHELD NOTTO APPLY RET ROACTIVELY .INTHISCASE,
ALF ON SOGREEN,ACASETHATTHEPETITIONERCITES,SUPPORTSTHEARGUMENTT
HAT THI SCOU RT HAS | MPLICI TLY APP LIED B LAKE LY O R MOR E S PE CI FI CALLY APP RENDI T
OARESENTENCING.

JUSTICE: I THINKMY TROUBLEWITHTHISWHOLESITUATIONISTHATFRO MW HAT I
HAVEREAD, THATWHATTHISCASEISDEALINGWITHISNOT, THATTHETHIRDD IS
TRICTWHE NI TORD ER ED RES EN TENC IN G D IDN'T ORDER THAT THE RE B E ANY THIN G F AC
TUALLY FURTHER D ETERMINED.I TMERELY W AN TED THE L EG AL APP LICATION O FT HE

SENTENCETOBERECALCU LATED.I STHAT C OR RECT ?

JUSTICE W ELLS , | UNDERST AN D YOUR Q UE STION , AND | THINK THAT YOU ARE C ORRECT ,

BUTWHENTHEYWENTBACK,THEYDID,INFACT,HAVEANOTHERSEN TENC IN G H EARI
NG.
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JUSTICE: LET MEASKY OU THISINACASEDEC IDED AFTER APPRENDITFITWEREADIRECT
APPEAL,AND THEJUD GE | MPOSED P OINTSFORPENETRATIONTHEJURYDIDN TFINDIT
AND THATWENT O N APPEAL, WHAT I STHE S TATE 'S POSITION AS TO WHAT T HE REM EDY
WOULD BE I FAPPRENDIWERE VIO LA TE D?

| THINK I T DEP ENDS ON WHETHER ORNOTFIRSTOFALLITWOULDHAVETOHAVEBEEN
P RESERV ED IN T HE T RIAL COURT.

JUSTICE: YES, LET 'S A SSUME ALL OF THAT.

IFITWASPROPERLY PRESERVED T HEN THERE ARE T WO THINGS THAT COULD HAP PE N AND
I'M NOT SURE WHICH WOU LD HAPPEN. EITHER ,ITISTRE ATED ASTHE C ASEW HERE AN I SS
UE W AS PRESENTED T O THE JUR'Y BUT THEREWASN O SPECIFICFINDINGBY THEJURY ,SO
SOMETIMESITWOULDGOASINPERHAPSTHE JUR Y INS TR UCTI ON AND T HEN THAT WOU
LDPROBABLYHAVETOGOBACKTORETRIAL,ORYOUWOU LDJUSTHAVETO,THE DEF
EN DANT INTHATCASEM IGHT JUST GET T HOSE POI NT S D EDUCTED FROM THE SEN TENC E.

JUSTICE: WHICH O NE W OULD IT BE? CANY OU | MPAN EL AJURY ATTHATPOINT SOLELY F
OR SEN TENCIN G PURPOSES?

NO , YOU CAN'T, AND THI SIS ONE OF O UR O THER A RGUMEN TSW HY THISIS N OT AR EMEDY ,
BEC AU SETHE REI SN O PROCE DURE I NFLO RIDAFOR I MPANELINGAJURYTOMAKEA
DDIT IO NAL F INDING SO N SENTENC INGFACTORS.

JUSTICE: BUT IF I TWER E C ONSTIT UT IONALLY R EQ Ul RED MAYBE THERE WOULD BE A
PROCEDURE.THERE WAS NO P RO CE DURE F OR R EPRESENTATIO N O F EVERY I NDIGEN T D EFEN
DA NT UNT IL G IDEO NV ERSU SW Al NW RIGH T A ND SO SOMETIM ES T HE C ONSTITUT IONAL R

EQ UIRE MENT S PRO CEED T HE PRO CEDU RE. | DON 'T KNOW T HE ANSWER TO THAT.ITISEIT
HERTHATTHISCOURTISGOINGTO,ANDIDON'TKNOWIFTHISCOURTHASTHEA
UTHORITYTODIRECTALOWERCOURTTO IMP ANEL AJURY SPECIFI CALLY FOR T HAT.
CHIE F JUSTICE: F OR EXAMPLE WE'VE HAD THE F IR EARM ISS UE FOR MAN Y Y EARS , AND AS FA
RASWHETHERTHEREHASTOBEANADDITIONALFINDINGONFIREARMS. NOW,IFT
HEREISN'TONEMADE, THENTHESTA TE DOE SN T GET T O HAV E A NO THER TRIALONW
HETHER T HERE I SA FIR EARM, C ORRECT? THEY JUST CANT HAVETHATASASENTENCING
ENH AN CE MENT ? SOINTER MSOFW HA TJUSTI CEC ANTE RO I SASK IN G IF THE F INDING
WASN'TM ADE, THEN THESTATEREALLYEND SUPNOTBEINGABLETOASSERTIT.IF
THE FIN DINGW ASN'T M ADE AND THE REW AS N O E VIDENCE FROM WHICH W E C OULD F IND
THATTHEJURY W OU LD HAVE FOU ND THAT ,BUTINTHISCASE TH ERE | SO VERW HE LM
IN G EVIDENCE, INCLUDING ASJUSTICEC ANTERO I SPOINTINGOUT , THECONFESSIONBY T
HE D EFENDA NT THAT T HI SDID, I N FACT, O CCUR .

JUSTICE: BUT HE W AS T ALKING ABOUT ADIRECTAPPEALCASE,ANDTHENY OUHAVEP IP
ELINECASE,ANDSOASIUNDERSTOODY OURARGUMENTTHATW OU LD BED IFFERE NT
THANACASEINWHICHCOMESTOUSINAGS3.800SETTING. CORRE CT .JUSTICE : IS THAT
RIGHT? INTHE P IP ELIN E C AS E THE D EFENDANT WOULD GET THEBENEFITOFIT,BUTINA
CASETHATISFINALONDIRECT APPEAL T HAT IS NOT AP IPELINE C ASE , T HE DEF ENDA NT
W OULD NOT GET THE BEN EF IT O FIT. THIS IS JUS T HOW .

CHIEF JUSTICE: | GUESSTHE QUESTION IS WHAT BEN EF IT , ASSUMING THE H YPOTHE TICALT
HAT JUS TICE CAN TEROGIV E,-- GAVE,W HA TW OULD THE B ENEF IT ?

THE BEN EF IT W OULD B E UNLESS YOU CAN SAY THE REARECASESTHATSAY | FYOU L OO K
ATTHE CHARG IN G DOCUMENTAND YOU LOOK A TT HE E VIDENC E P RESENTED F OR | NS
TANCEINTHISCASEIFITWASN' TCHARGED INTHE ALT ERNATIVE | IFITWASJUSTC
HARG ED W IT H S EXUAL B AT TERY B Y PENET RATI ON AND T HERE | S A JURY FIN DING CON
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VICTINGASCHARGED YOUCANSAFELYSAY THATTHEFINDINGOFTHEGUILTASC
HARG ED THA TP ENETRA TION WAS INHEREN TINTHAT VERDICT. I FYOU CANTSAY THATT
HENINAPIPELINECASE, THEREMEDY FOR T HE D EF ENDA NT WOULD BE THA T THO SE P
OINT SWOULDHAVETOBEDEDUCTEDFROMTHESCORESHEET.THEY COULDNOTBEA
SSESSE D. JUSTICE : BUT WHA TL AW A LA WED THE TRI AL JUD GE T O A SSES ST HOSE P OI NTS
B EFOR E A PPRENDI ? O UTSIDE O F W HAT W AS SPECI FICALLY INHEREN TIN THE JURY'SV ER
DICT? THEVICTI MINJURY POINT S, THE CHARG EH AS ALWAY SBEENHAD T HE DIS CRET
IONTOASSESSTHOSEPOINTS,BASED ON THE E VIDENC ETHATW ASP RE SENTED AT TRI
ALREGARDLESSOFWHATTHEJURY ACTUALLY FOUND .

JUSTICE:SOYOURPOSITIONISPRIORTOAPPREND I, THATW ASSOLELY ASENTENCINGD
ECISIO N?

CORRECT, AND I THINK THERE WAS ALINEOFCASESW HERE T HI SH AD H AP PE NE D WHE RE
AT THE TIM E T HE TRI AL J UDGE , T HE TRI AL J UDGE COU LD MAK E T HO SESENTE NCIN G , W
EL L, THOSEFINDINGS, AND THE P OI NT SWER EBEI NG ASSES SED FOR P ENET RA TION A ND
INCCACHEFSKY THEY SAID THEREHAD TOBESOMESORTO F I NJURY , OTHER T HAN
PENETRATION. INTHA T CAS E THE COURT APPLIEDTORETROACTIVELY ANDSAIDALLOF
THO SE D EFEN DANT S C OULD B RING T HE C LAIM U ND ER 3.8 00 AND T HE TRI AL C OURT
BECAUSE T HIS IS SOM ETHI NGTHAT THE TRI AL COU RT C OULD DET ER MI NE FRO M THE REC OR
D, THETRIAL COURT CANMAKETHATDETERMINATION ASTO WHETHER OR NOT T HERE
WAS A NY A SCER TA INABLE PHY SICAL INJURY BUTINTHISCASETHISISN OT SOM ET HI NG
THA T THE TRI AL C OURT I SS PECI FI CA LL Y SAYING. THIS IS SOMETHING THAT THE JURY MUST
DET ER MINE AND THEREFORE YOU CAN NO TSEN D I T B ACK AND SAY MAK E THA T DET ERMI
NATION .

JUSTICE : | ASSUM E THE STA TE'S POSITION ISTHATANAPPREND IORB LAKELY ERRORIS S
UBJECT TO HAR MLES SE RR OR ANALYSIS, B UT CAN YOUADDRESSTHATISSUEANDITS
EEMSTOMETHATTHE DEFENDA NT'S C ONFESSION COMES INTOPLAYBOTHONT HE FRO
NTENDASTOWHE THER THE REW AS AB LAKE LY VIO LATION ATALL , AND WHE THER T HE
C ON FESS IO N C ONSTIT UTES AN A DMIS SION OF THE D EFENDANT BUT A LS O E VEN A SSUMING
THAT IT DOE SN'T , AND THATYOUR OPPONENTISCORRECT THATA CONFESSION D OE S
NOT CON STITUT EAN ADMISSION ANDHASTOBEAPLEAORTESTIMONY AT TRIALTHE N I
TSEEMSTOMEY OU CAN ANALYZE THE CONFESSIONINTER MS O F HAR MLES S E RROR A ND
W HETHER ANY APPREND I V IOLATION W OULD RESULTINAD IFFERENT SCENARIO . I W
OULDDISAGREEWITHCOUNSELASTOTHEFACTTHATTHISADMISSION MUSTBED
URINGAPLEACOLLOQUY.THEDEFENDANTDIDADMITTOALLOFTHESEAND ITHINK
B AKELY BLA KELY W OULD P RECL UD E, THA T WOULD B E SUFFICIENT FOR BLAKELY, T HE FACT
THAT HEHAS ADMITTED I T.

JUSTICE: THAT WOULD B E AN EASY WAY TO DECIDE T HIS CASE , W OULDN'T IT? RIG HT. BUT |
THINK ALSO I TDOESGOINTO THE HAR MLES S ERR OR ANALY SIS ,BECAU SETHERE I S A
BSOL UTEL Y O VE RWHE LMIN G EVI DENCE O FM UL TIPL EP ENET RATIONINTHISCASEAND
THEFACTTHATTHE STATECHOSEONL Y TO CHARG EESSEN TI ALLY ONEP EN ETRATI ON,
T HE SEC ON D PEN ETRATI ON THA T R ESULTED IN THE | MPRE GNAT IO N C OUNT BUT THE O NL
Y COU NT THAT'S CHARGED A SP EN T RATI ON I SCOU NT ONE , WHI CH I STHE O NE AT | SSUE H
ERE,BUTTHEREISOVERWHELMINGEVIDENCETHATTHISISANONGOING REL ATIO
NSHIP.I TBEGANINOCTOBEROF'97 AND I TCONTINUED ACCORDINGTO THE ALLEGAT
IONINTHE I NFORMA TION , IT CONTI NUED U NTIL THE END O FJ ANUA RY 199 8. AT THE TIME
OF TRIAL THE V ICTI M TESTIFIED , THEVICTIM AT THAT TIME I T HI NK W AS FIVE M ONTHS P
RE GNAN TW IT HT HE DEF EN DANT'SCHILD,SOTHEREW ASN O TES TI MO NY B UT THE D EF
ENDANT ADM IT TE D THAT HE WAS THE ONL Y ONE T HA T THE VIC TIM HAD SEX UA L REL ATIO
NSHIPSWITH,ANDEVENBY THE EVIDENCEWHENWELOOKATTHELENGTHOFTIME
THATTHISOCCURRED, THEFACTTHATSHEW ASABOUTFIVEMONTHSPREGN AN T AT
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THETIME,I TSHOWED THATALONESHOWED THATTHEREMUSTHAV EBEENMORET
HA N ONE P ENET RA TI ON . JUS TICE: LET MEA SK'Y OU A QUE STION. FOR THE C OUNT AT I SS
UE,IFTHEYWEREAPPLIED40POINTSASOPPOSEDTO80WHATWOU LD T HE G UIDE LI
NESALLOWASTOTHEMAXIMUMSENTENCE? MY UND ERST AN DING, AND I'M N OT 1 00 %
SUREABOUTIT,BECAUSEITIS NOT THESAMEASCOUNSELHASJUSTTOLDTHE COURT ,
MY UND ERST ANDINGISTHATTHISISASECON DD EGREEFELONY ANDTHESTATUTO
RY MAXIMUMFOR THISIS15YEARS . WITHTHEINCLUSIONOFTHE8O0POINT SITBRINGS
I TUPTOANDTHEREWASSOMED ISCUSSION THATR ESEN TENC ING , WHE THER OR N OT
THE G UIDE LINES CAL CU LATIONPUTSITNOW TO18Y EARSINSTEAD O F50AND UND ER
THE G UIDELI NES I N E FFECT THEN , THE GUIDELI NE SS ENTE NC E THE N BEC AM E AND THERE
WAS SOM E D ISCUSS ION AST O W HETH ER T HAT W AS NOW THE STA TUTO RY M AXIMUM O R
WHETHERORNOT THECOURTCOU LD GO ABOVETHATANDINANABUNDANCEOFC
AUTION THE COU RT SAID|I'M GOING TO STICKW ITH18WHICHISTHE L OWEST G UIDE LI
NE.SOMY UNDERSTANDING I SWITHTHE INCLUSIONOFTHE40POINTS, ITTAKESITUP
TOTHE18Y EARS.JUSTICE:WITHTHE40POINTS IT TAKESITTO18Y EARS? WITHOUT THE 4
0P OINT SYOUREBACKDOWNTO THE15Y EARS, THE STATUTO RY MAX IM UM 15 YEARS .

CHIEF JUSTICE: THANK Y OUVERY MUCH , MISS TAYLOR . W EWILL TAKE--WEW ILLHEARIN
REB UTTALFRO M M IS S M cKENNA .

THANK YOU MA'AM.JUSTICE:CAN Y OU ADDRESSTHE ISSUEOFHARML ESSERROR? 1S
TYOURPOSITIONTHAT APPREND IERROR I SNOTSUBJECTTOHARM LESSERRORR
EVIEWORISITTHATTHEREWASNOTHARMLESSERRORINTHISCASE? MYPOSITIONIS
BOT H. BAS ED ON T HI S C OURT 'S L ONGS TA NDING P RECE DENT STARTING WITH OVERFELT VER
SUS STATE AND ALL O FITSP ROGENY THISCOU RTHASN EVER APPLIED AHAR MLESS
ERROR A NALYSISWHENAJURYISREQUIRED TOFINDTHEFACT.THISCOURT HAS REPEA
TEDLY STATED THEEVIDENCEISUNCONTRAD ICTEDIFAJURY ISREQUIRED TOFIND T HE
F ACT THE JURY MUST F IND T HE F ACT. NOW , SECONDLY | WOULD SAY I TAHARMLES SI N THI
SCASEANDTHEREASONWOULDBETHATGENERAL V ERDICT SARE D IFFERENT. E VEN
UND ER FED ER AL LAW .JUS TI CE: W ELL , HER E'Y OU HAVE A CASE W HERE A DEFENDANT HAS
A CONFESS ION T HAT WAS INT RODU CED. SOWHE THER Y OU CON SIDERITASOUT SIDEOF
BLAKE LY BEC AUSEITISANADM IS SION OF THE DEF ENDA NT OR NOT , W HY D OESN T T HA
TFACTRENDERITHARMLESS ERR OR? BEC AUSE GEN ER AL VER DI CT S ARE DIFFERENT AND
UND ER F EDERAL LAW ,EVE NI FTHE RE I SOVE RW HELM IN G EVI DENC E , F OR EXAMPLE , T
HAT THE L IN E OF CAS ES W OULD BE THE 11T H C IRCUIT D EC IDED | N UN ITED STATES VERSUS
A LLEN AND THISARISESWHENAN IND ICTMENTOR THE JURY IS C HARG ED W ITH T HE FACT
THAT THERE WER E T WO CON TROL LED S UB ST ANCE S IN THE C ONSPIR ACY , MAR IJ UANA A ND
COCAINE I THINK IN THIS C AS E IT WAS COC AINE . EVEN I F T HERE | S OVE RW HE LMING EVI DE
NCETHATTHEJURY FOUNDHIMGUILTYOFTHECONSPIRACYBASEDONTHEHIGHER,Y
OU KNO W , HIGHE R PEN ALTY SUB STAN CE , T HE COURT SAI D BECAUSE THEREW ASONL Y A
GENERALVERDICT, THECOURTCANONLY SENTENCEINA CCORDANCEWIT HA L OWER
V ERDICTAND THENFINALLYWITHREGARDTOHARML ESSNES SINTHISCASE - -.

JUSTICE: | SN'T THAT SOMETHING THAT YOU WOULD H AVE ARG UE D LON GB EFOREN OW , T HA
T G EN ERAL V ERDICT HAS BEEN THERE FORALONGTIME.YOUCOU LDHAVETOLD THEJ
UDGE AT THE VERY BEGINNINGOFSENTENCING,Y OU CAN 'TSENTENC ETHISPER SONW
ITHPENETRATIONPOINT SBECAUSETHEJURY FOUND ONLY FOUND OR, IT WAS A GEN
ER ALV ERDICT .

YOURHONOR,I'™MNOTSUREIKNOWTHE ALLENCASEW IT HIN 2002 AND I B ELIE VE THE O
THER CASES, IBELIEVEITISTHEDALECASEORRYANCASEANDTHEZILGETCASEIN
THE19970RTHELATE'9Os,I'™MNOTSURE,ANDALSOWEDOHAV ETHE DEN OV OR ESEN
TE NCIN G HERE, AND FINAL LY I WOULD POINT OUTASIDIDINMY BRIEFTHAT THE STATE S
PECIFICA LLY ARGUE D CON TACT AND INTTSINSTRUCTIONS TOTHEJURYDURINGITSCLO
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SI NG ARGUM ENT AND, INFAC T, D ESPITE WHAT THE S TATE C ALLS O VERWHELM ING
EVIDENCE, THE JURY, IN FACT ,ACQ UITT ED MR. G ALIN DEZ OF TWO COU NT SSO THI S C OURT
I SNOT IN T HE P OSITION TO GUESS A T WHAT THE JURY WOULD HAV E D ON E.

JUSTI CE: I SN'T THA T BECAUSE ALL THE STATEH AD T O P ROVE FOR G UILT WAS C ON TACT. IT
DIDN'T HAVE TO P ROVE P ENETRATION?

I'M NOTSUREW ITHREGAR D TO THIS COUNT? JUS TICE : Y ES, WIT HR EGAR D TO COUNT ONE
ALL THE STATE HAD TO PRO VE WAS THA T T HERE W AS UNI ON. T HEY DID NOT HAVE T O PRO
VE P ENETRATION SOWHY SHOULDITGOBEYONDWHATITHADTOPROVEINITS ARG
UMENT TO THE JURY? | TARG UE D BOTHPOINTS TO T HEJURY. THE STA TE HAS CHA RGED
THISSOLELY ASAPENETRATION OR SOLELY UNION CRIME. W HATIWOULD LIKET O BRI
EFLY ADDRESSISTHAT --.

JUSTICE: LET M E ASK A QUEST ION.D O Y OU AGREEW IT H THE STA TE THAT THE ASSESSM EN T
O FTHE P OINT SPRIOR TO APPREND IWAS AJUD GE'SDECISIONATSENTE NC ING?

YES, ANDIBELIEVETHECASEMOSTRELIEDONTHATIS--.

JUSTICE: ANDIFAPPREND ISAYS CLEARLY WE'RE N OT Q UEST IONING T HE D ECISIONMAKER
B UT P OST- APPR ENDI | WE'RE SAYIN G T HAT T HI S DEC IS IONM AK ER HAS TO BE THE JURY B
UT B EF OR E THAT WE'RE NOT Q UEST IONI NG IT, AREN'T YOU R EA LL Y U NDER CUTTING THAT

BECAUSE YOU ADMIT THA T P REAP PREN DI T HE JUD GE COU LD H AV E MAD E T HIS DECISION
BUT NOW T HAT WE'RE GOING BACK YOU'R E SAY ING THAT THEJUDGE CANTM AKETHATD
ECISION,B ASED SOLELY ONAPPREND I? 'MNOT CERTAINIF1UNDERSTAND T HE D IF FE

RENC E.JUS TICE : APP RE ND | WAS CLEARTHA TTHERE SIMPL Y ISN OT A SUBST ANTI VE ISS

UEBUTAPROCEDURALISSUEASTOWHO IS THE D ECIS IO NM AK ER ? YES , YOUR H ONOR.

JUSTICE:ISTHA T CORRECT?

WELL,ITISALITTLEBIT MORE THAN THAT. IT ALSO INVOLVES THE STANDARD OF PROOF. T
HE R EASO NA BL E D OUBT S TANDARD V ERSU S THE P REPOND ERANCE OF EVI DE NCE
STANDARD SO I TGOE SBEYON D THAT. 1 W OULD LIKE T O CONCLUDE BY - -.

CHIEF JUSTICE: PLEASE B RIEF LY CONCLUDE. BY POINT ING OUT T O T HI S COURT THAT EVERY
CASETHATISACTUALLY ANALY ZED, T HE QUE STION O F APP REND | APPLY ING T O R ESEN
TENC IN G PRO CEEDINGS HAS FOUND THATITISNOT ,YOUDON TLOO KTO T HE C ONVICT
IONASITRELATESTO GUILT ORI NN OCEN CE . YOUL OOKTO THE FINALITY OFTHE SEN
TENC E.

JUSTICE: WELL , THISCAS EIS AN E XA MP LEWHE RETHE Y D IDN'T DO T HAT. EVERY C ASE OT
HE R THA N T HE DISTRICT COURT OF APPEALS D ECISIO NS H AV E FOUND T HE R ETROACTIVE
DEC ISIO NS AND THE PRICE C AS E AND THE SANDERS CASEB OT HFED ER AL CASES ASW EL L
ASTHEFED ER AL T RIAL COURT CASESOFELI AND RENNICK,ASWELLASOTHERSTATES,
THE M IN NE SO TA C ASES HAVESAID THEPROPERISSUETO LOOKATISTHEFINALITY OF
THE SEN TENCE. ASTHE COU RT REP EATEDL Y STATED I N HUG HE S IT GOE S NOT TO THE
GUILT OR INNOC ENCE BUT TO THE SENTENCING PHASES. CHIE F JUS TICE: THANK Y OU , M ISS M
cKENNA.WEHAV EHAD MAN Y DIF FE RE NT O RAL ARGUMENTS, MANY D IFFERENT STYLES.
WE'VE SEEN SOM E E XA MP LES OF SOME VERY U NPRO FESS 10 NA L ORAL ARGUMENTS, AND |
HOP E FOR THE S AK E OF O UR STU DE NT INT ERNS ASW EL L AS T HE A UDIENCE THAT W E S EE
THI'S ARGUMENT AS AN EXAMPLEOFAVERYPROFESSIONALARGUMENTANDBOTHOFY
OUBEING VERY RESPONSIVETOOURQUESTIONSINAVERY TECHN ICAL D IFFICU LT BUT
BEF OR E C ASE. T HANK YOU VERY MUCH. THE C OURT WILL BEINR ECES S. THE MAR SHAL : P LE
ASE RISE.
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