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THE MARSHAL: P LEASER IS E . L ADIE S AND GENTLEMEN, THE F LO RIDA SUPREME COU RT . P
LEASE BE SEATE D.

CHIEF JUS TI CE : GOOD MORNING. NEXT CASEON THECOU RT'SD OCKETISTOBINV ER SUSM
ICHIGAN M UT UAL INS UR AN CE C OMPA NY .M R. L YNCH?

GOOD MORNING, YOUR HONORS A ND MAY | T PLE ASE THE COURT . MY NAME I SCHR ISL YN CH
AND I'MW ITH THE FIRM OF HUN TE R, WIL LIAMS AND LYN CH AND W E'RE O UT OF COR AL G
ABLE S, F LORI DA.

CHIEF JUSTICE: | D ON'TK NOW IF OUR ORD ER SET TING T HIS FOR ORA L ARG UMEN T S PECI FI
CALLY REFERRE D TO O UR C ONCERN ABO UT T HE NAMED INSURED.DID I T?

| TDID NOT .

CH IE F JUSTICE: THAT IS OUR INITI AL C ON CERN WASWHATISTHEPOSITIONOFBOTHOF
THE L IT IGANTS O NW HE THER THE - - WHE TH ER THE IR N AM E | NSURED, C LASS ONE O R CLA
SS T WO NAM ED INS URED ?

IAMGOINGTOGETDIRECTLY TOTHA T I SSUE AND THAT IS T HE CERTIFI ED Q UESTION
FROMTHE 11THCIRCUIT D OES T HE P OLIC Y P RO VIDE COVERAGE AND WHA T IS THE EXTENT
OF THATCOVERAGE.OURPOSITIONISTHA TUNQUE ST IONABLEY THE P OLICY P ROVIDE S
COVERAGEBECAUSEWHENTHISCARRIERISSUED THISPOL ICY COV ER ING THE R ETAI L
L EASEV EH ICLES FOR M OTOR VEHIC LE LIABILITY I N F LORIDA , THERE WAS AN U NDIS
PUTED WHAT W EB EL IEVETOBE AN UND ISPUTED F Al LU RE T O SATISFY T HE REQ Ul RE
MENT OF FLORIDA O N U NI NS URED M OTORISTS .

WHEN YOU SAY I TI1 SSUED THE POLICY FORRETAILLESSEE, WHATYOUARE--ISWHATY
OU ARE REF ER RING T O T HE D ESIGNATION IN T HE | NS URED BLANK ONTHEPOL ICY THATS
AYS LEA SE,ANY PER SON WHO HASL EASED AVEHICLE? | MEAN,YOURARGUMENT IS
BAS ICALLY WHA T THE THIRD DISTR IC T HELD , C OR RECT?

NO, YO UR HON OR. W EFILED THESECASESUND ERTHATCASE,ANDTHATCASE, THISIS
APOLICY UNLIKEANY THING YOU HAV EP RO BABL Y EVERSEEN,I1'VEEVERSEEN. THERE
I SSLO PP Y UND ER WRIT IN G HERE. THAT'S WHY WE ARE H ERE .

JUSTICE : PEREZ I SW HA T J USTI CE WELLS ASKED Y OU | STHAT THE Y HEL D THA T B ECAU SE
OFTHEITEM O NE NAM ED INSURED THA T YOU AREENTIT LED, THEPEOPLEINJUR ED W
ERE ENT IT LED TOBENEFIT SAND THENHERE,ITSEE MS ASTHOUGH THE F EDER AL J UDGE

A GR EE D WITH THA T BUT THE N REF ORMED THA T P ROVI SION ; ISTHAT A FAIRS TA TEME NT
?
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YES, WHENW EF IL ED B ASED O N THE P EREZ C AS E THE Y ANS WERED SAY IN G THEY ARE G
OINGTOREFORMTHEPOLICY BUT THEY WERE INA C ATCH -22 S ITUATION BECAUSE O F AN E
ND ORSE MENT TO THEPOLICYW ASANDTHEY ARGUED THISISASTAND-ALO NE END OR
SE MENT .EVEN IF THE Y W IN O N THE P ERSONA L ORAL P OLIC Y SUPPLEMENT WHICH THE
DISTRICT COURT J UD GE F OUND AS A MAT TER OF FAC T DI D NOT C OVER A S NAM ED INS URED
THE RET AI L L ESSE ES O R THE O CCUPAN TS AND DID NOT COV ER ASCOV ERED VEH ICLE S
THERETAILLEASED VEHICLESTHE Y STI LL HAD TO DEAL WITH T HE ARG UMENT ,WELL ,IF
S TAND-A LONE END OR SEME NT W HICH UND IS PUTEDL Y COVERED THERESALELEASED YV
EH IC LE STHE RE WAS N O C OMPL IANC EW IT H THE STATUTE AND THAT'S WHERE T HE D ISTR
ICTCOURT - -.

JUSTI CE : T HAT'S WHERE YOU GET INTO T HISWHE TH ER T HAT'S AN E XCES S INS UR AN CE P
OLICY ,BUTLETSSTICKWITHWHAT--WHERETHE THIRD D ISTRICT WAS, B ECAUSE | 'M
CON CERN ED ABO UT WHE THER UND ER WHA T THE THIRD D ISTRICTHEL D AND W HE THER I T
ISYOURPOSITIONTHATANY ONEWHOLEASEDAVEHICLEFROMFORDMOTORCOM
PANY W AS ACLASSONE INSURED REGARDLESSOFWHATITSAIDINTHE LEASETHATT
HEY LEASED THE V EHICLE; ISTHATY OU RP OSIT IO N?

THA T'SW HAT THE T HIRD D ISTRICT HELD.
JUSTICE: THAT Y OU R POSITION?

OURPOSITIONISTHATIFTHEPOLICYWASREFORMED WEDIDNTAPPEALTHATFACT
F INDI NG FROM THE DISTR IC T C OU RT JUDGE BEC AU SEW E FEL T IT WAS | RREL EVAN T. WE
MOV ED F OR SUM A R JUD GMEN T AND WE DIDN'T T HINK T HE RE WAS A TRIABLE ISS UE B EC
AUSE THE REW ASW ITHRESPECT T O T HE END OR SE ME NT --.

JUSTI CE: LET'S G O BAC K TO THE FIRST QUESTION. WHAT CREATED THISA SJUD GE W ELLS H
ASOUTLINEDISTHATY OURPOSITION,WASITNOT, THATUNDER | TE M O NE ANY LEA
SED,ANY PERSONTOWHOM AN AUTOM OBILE H AD BEE N LEASE D WAS INSURED. YOU
WOULDN'T H AVE THE REF OR M A SIAN IF THA TWE RE N OT T HE P OSITION. YOU ARE JUMPING T
HE FIR ST P ART S O WHAT YOU A RE C ONCEDING THAT THE COU RT REFORMED I T?

AS AFAC TUAL FIN DI NG T HA T WAS COUNT O NE O F T HE COMPLAINT.

JUSTICE: YOU ARE SAY ING YOU W ERE BUT THE J UDGE H AS E NTERED T HI S FACTU AL D ETERMI
NATIONOFREFORMATIONSONOWTHEONLYREASONTHATREFORM ATIONW ASN EE
DE D BECAUSEOF THENAMEANDNOWY OUARETAKINGTHENEXTSTEPASREFORME D
THISISWHATY OURPOSIT ION | S.

YES. THEY CAN NO T B ECAU SE L ET'S SAY UNDER THE M AINBOD Y O F THE P OLICY WHICH
THE COU RT , D ISTRICT COU RT FOU ND D ID NOT R ECOVER R ETAI L L EASE D V EHIC LES B UT
THENTHEY ADD ED THISEND ORSEMENT TOTHEPOLICY AT SOMEPOINTINT IM E WHICH
DOESCOVER THERET Al L L EASETO V EH ICLE S AND WHE N THEY ADD ED THAT AND | SS UE
DTHATPOLICY ASBOTHPRINCIPALSIND ICATED ATTRIALTHEY NEVEROFFEREDUMC
OVERAG E. THE D ISTRICT C OURT WAS C ORRECT INR EF OR MI NG THE POLIC Y .

CHIEF JUSTICE: YOUWANTTOGOONTOREFORMATION.WERESTILLONCLASSONE, C
LASSTWO TWO .Y OU SAY THE N ARRO W | SSUE B EFORE T HI S C OURT I SWHE THER THEY WER
E PER MI SSIV E O CCUPAN TS OF THE VEH ICLE UNDER THE LIABI LI TY INSURANCE ARE E NTIT LE
DTOUM BEC AUSE OF THE F AILU RE TO COM PLY WITH THE R EQUI RE MENT S, AND Y OU TAK
ETHE F AI LURET O COM PLY WITH T HE R EQ UIREME NT S AS BEI NG THE P RIMA RY | SSUE , B UT
ISYOUR,AGAIN,AREYOUCHANGINGYOURPOSITIONORHAS YOURPOSITION ALW AYS
BEENDESPITEWHATY OUARESAYINGINTHEREPLYBRIEFTHATTHEY ARECLASSO NE
I NSUREDS?
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THEY ARE C LA SS T WO I NSURED S UNDER THE E NDORSE MENT COVERING THE R ETAIL L EA SE .
THEY ARE O CC UPAN TSO F THE COVER ED V EH ICLE . ASSUC H BECAUSE OF T HE F AILU RE TO
COMPLY WITHTHE STATUTE THE Y AREENTITLEDTO THE COVERAGE.

CH IEFJUS TI CE: THESE WERE N OT LES SEES,EACHO FT HE M W ERE OCC UPANTS ?

THEY WERE ALL OCC UP ANTS. THE T OB IN BLF AND THEH UN TER B LF WER E L ES SEES, AND
THEMACKAY'SWERESIMPLY P ASSENG ERS.

CHIEF JUSTICE: D OESN'TTHAT MAKE A DIFFE RENC E WHETHER T HEY AREL ESSEESORO
CCUPANTS ?

C LASS O NE S ARE NAM ED | NSUREDS, CLA SS TWO 'S ARE J UST OCC UP ANTS FRO M THE U SERS
OFAVEHICLEWHICHISINSURED FOR UM C OVER AG E A ND THISPOLIC Y , B ECAUSE OF
THEFAILURETOCOMPLY W ITHTHESTATUTEISDEEMED T O PRO VI DE T HE UM C OVER AG
E.NOW,WEPLEDINTHE ALTERNATIVE. THAT'S WHY WE PLED COU NT ONE A FTER T HEY A NS
WERE D T HE | NITIAL COMPL AINTWEPLED SOLELY INITIALLY BASEDONT HEPEREZ
DECIS ION A ND W HEN THEY ANSWERE D T HEY IND IC AT ED THEY ARE GOING T O SEEK R
EFORMA TION AND T HA T' SW HERE WE HAD THEM IN THE CAT CH -22.

JUSTICE: I THINK THAT T HE PROBLEM THAT THIS WHO LE T HING H AS , THE R EASO N I'M H
AVING TROUB LEWITHITATLEASTISBECAUSETHEFACTTHATTHEONLY REASONT HE
D ISTRICT C OURT JUDGE WEN T T O R EFORM AT IO N W AS BEC AU SE T HE DIS TRICT C OURT J
UD GE WAS C ONFRON TED WITH THE P EREZ C ASE . C ORRECT ?

YES.

JUSTICE: ANDIFTHEPEREZCASEISHELD TOBEW RO NG THEN T HESE PEO PL EW OULD NOT
BETHEREVERSEOFTHEPEREZ C ASE WOU LD BETHA T THE SE P EOPLE WERE N OT C LA SS
ONE I NSURED SUND ER T HE N YOU W OULD HAV E T O DEAL W ITH T HE E NDORSE MENT, I U ND
ERSTAND THAT.

YES.

JUSTICE: THE E ND ORSE MENT BEING A CON TI NG EN T LIA BILITY SITUATION . BUT THAT'ST HE
REASONTHATIAMCONCERNED,BECAUSEITHARDLY MAKES,IMEANI'MREALLY H
AVING AHARD T IM E U NDERSTANDI NG THEREASONINGOFTHEPEREZCASETHA TW OU
LD M AKE EVERY L ESSE EO F AFOR D MOTOR C OM PANY C AR ACLASSONE INSURED.
MEANING IF THEY W ER E P EDESTR IANSSOM EWHE RETHA TTHEY WOU LDBECOVEREDBY
U M C OVERAGE.

THAT'S THE ARG UMENT THEY MADE AND THEY C ONVI NC ED THE DISTR IC T COURT ,BUT THE N
THEJUDGEWENTONTOTHE ALTERNA TIVE ARGUMENT ANDHE W ASFLATOUT W RO NG .
HESAID THEUM STA TU TE D ID NOT APPLY TO T HE E NDOR SE MENT W HICH AS A RESULT OF
THE ARGUMEN TTHEY M AD EI SASTAND -ALONE E ND OR SE MENT. IT D OE SN'T M ODIF Y
THE U NDERLYING PER SO NAL POL ICY S UPPLEMENT B ECAUSE T HEY CONVINCED THE C OURT
THAT THAT HAS NOTHINGTODOW ITHRETAILLEASED V EHIC LES. SO UND ER OUR SECON D
ARGUMENT, THEDISTRICTCOURTWASFLATOUTWRONGANDHESAIDTHATTHEU
NINS UR ED M OTOR IST STATU TE DOES NOT APPLY TOTHISPOLIC Y, AND THE P RECEDENT S
AY SITAPPLIEST O EVE RY POLICY I SSUE D INF LORIDA . WE THEN GO T O OUR A LTERNA
TIVE ARGUM EN T B ECAU SE THERE WAS AN UNDISPUTED ARGUMENTTOOFFERUMONT
HA T E NDOR SEMENT. THERE W AS NO REF OR ME D REJECTION UND ER M ULLIS, THEREARE T
WO TYPESOFINSURED SAND OURPLAINTIFFSARE I NSUR ED 'S OCC UP ANTS .
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JUSTICE:TOWHOMWERETHEY SUPPOSEDTO OFFER T HE U M?

FORD, THENAMEINSUREDISTHEONLYONETHATNEEDSTOREIECTIT. THE FORD REP
RESE NTAT IVE T ESTIFIED AT TRIALTHA TTHE ISSUEOFU M C OV ER AG E UND ER THAT E ND
OR SE MENT WAS N EVER D ISCUSS ED AND N EVER O FF ERED.

JUS TICE: SO IF THEY W ERESUPPOSED TOOFFERITTOFORD ,W HY W OULD SOMEB OD Y W
HOISANOCCUPANTOFTHEV EHICLENOT THEINSUREDHAVESTANDINGTORAISETHE
ISSUE THA T U NINS URED M OT ORIST C OVER AG E WAS N OT OFFER ED ?

THATSTHECOURTCASEAND THECOURTITHINKSAY STHATALL CLASSTWO INSUR ED
SAREENTITLED T OR AISE THA T ARGUMENT FOR THE REASON BEING THAT MOST OF THE T IM
ETHENAMED INSURED AND INQUIRK THEREWASAPOLICY ,ALSO, THENAMEOFTHEP
OLICY I SACORPORATIONAND IFYOUAREGOINGTO AFFORD ANY PRO TECTION A SDIC
TATEDBY M ULLISY OU MUS T GIV E THE M THE OPPOR TU NITY T O R EJECT THE COVERAGE. T
HE COV ERAGE INCLASSTWOALOTISMADETODOABOUTTHEFACTTHATOURPEOPLE
A RE GETTING FREEC OV ER AGE. CLASS TWO I NSUR ED S, T HE COVERAGE IS ALWAY S GRATU
ITOUS. Y OU DON'T PAY FORIT.

JUSTICE:IGUESSI'MSTILLTRYINGTOUNDERSTANDHOWTHE SEPLAINTIFFSAREC
LASSTWOINSURED . HOWDO YOUGETTOTHEPOINTWHEREY OU SAY THEY ARECLASS T
WO I NS URED S? WER EFORMED THECONTRACT,ANDSOWEKNOWTHEY ARENOTC
LASS O NE | NSUR EDS , C OR RECT ?

Y ES.
JUSTICE: SOHOWDOTHEYGETTOBECLASSTWO | NSUREDS?

THE POLICY WASREFORMEDFORTHE --LIMITED TO THE THREET YPESOFVEHICLESOR
AT LEASTTOFORDEMPLO YEESB UT THE NY OU HAV E THE E NDORSE MENT W HICH DOE S
PROVIDE COVERAGE TORETAILLEASED YV EH ICLE S.

JUSTICE: AND THENTHA T I SWHI CH S ECTION?
E XCUSE ME?

JUSTICE: WHICH SEC TION O FTHISPOL ICY AREY OU G OI NG ON? ARE YOU ON THE SEC TION 5
T HAT SAYS E NDOR SE MENT E XCLUSIONS?

YES, AND I FY OU READ DOW N AT THE BOTTOMITSAY SI1TPROVIDE SLIABILITY I NS URAN
CE, AMOT OR VEH IC LE L IABI LITY POLICY SUBJECT TO THE UM S TATUTE. IF THERE IS A F AILU
RETOCOMPLY WITHTHESTATUTE COVER AGEISMANDATEDBY LAW AND UND ERM
ULLIS,WHICHISTHEFOURTHCIRCUIT - -.

JUSTICE:HOW DO YOUGETTOORHOWDO Y OU INTERPRETTHEPARTOFTHEPOLICY T
HA T SAYSTHISPOL ICY HOW EV ER SHALL PROVI DECON TINGENTLOSSINEXCESSBUTO
NLY ASRESPECTSTHELIABILITY OFNAMED | NSURED S?

THEPOLICY AND THAT SONE O FTHE ARG UM ENTS THEY M AKE IT WOULD O NL Y P ROVI DE
L IABILITY COVERAGEUNLESSTHELESSE E'SC OV ER AG EWAS D ENIED. IT WOULD ONL Y
P ROVI DE L IABILI TY INSURANCE TO T HE L ESSOR. H OWEVER - -.

JUSTICE: THAT SEEMSTO B E, WHATPARTOFTHATSAY STHATTHESEP LA INTIFFSFITUND

ER T HAT? THAT'S WHAT | AM HAVING AHARD TIME GET TING T O. HOW D O THE SE P LAIN TI
FFSFITUNDERTHISSECTION O F THE POL ICY ?
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THEPOLICYISREFORMEDTOPROVIDEUM COVERAGEMANDATED.THEY AR ENOT ENT
IT LED UND ER T HAT POLIC Y LAN GUAGE F OR LIA BILITY COVERAGE AND | DON'T THINK CLASS
TWO | NSUREDS, THETESTFOR W HETHER C LA SST WO INSUR ED S ARE ENTITLED TO U M TUR
NSONWHETHER THEY HAV ELIABILITY POLICY UNDER THE LIABILI TY C OVERAG E UNDER
THELIABILITY POL ICY AND THEREISN O C AS E THAT SAYST HAT. AND MUL L IS SET S FOR
TH T HE P ARAMET ERS U M C OVER AG E M ANDATE D AS A RESULT OF THE F AILURE T O C OM PL
Y W ITH THE STATUTE ISTHE RECIP ROCA L .1 TPARAL LE LS C OVER AG E R EQUIRED TO B E PRO
VIDE D UNDER T HE F IN ANCI AL R ESPO NS IBILITY STATU TE, T HE STATUTE OBL IGAT ES C OV
ERAGEONBEHALFOFTHE OWNEROFTHE V EHICLE AND ALL PER MISS IVEUSERSAND T
HAT'SWHY MULLISSETSFOR THTHE TWO CATEGORIESOFINSURED SCLASSONE,CLA
SSTWO . THA T L AN GUAG ETHAT IS THE R ECIPROCAL O F T HE F INAN CI AL R ESPO NSIB ILITY S
TATUTEHASBEENENFORCED,REAFFIRMED ASRECENTLY ASTHE2002BY FLORES, INT
HEFLORESCASEBY THISCOURTCITED O VERAND OVERAGAINTHEREISUNIFORMC
OVERAGE. IT DOESN'T MATTER. YOU CAN'T E XC LUDEC OV ERAGETOACLASSTWO I NSURED
BY ARGUING,WELL,HEISNOTCOVERED UNDER T HE LIABILI TY POR TION BECAUSETHA T
W OULD C OMPL ET ELY U ND ERMI NE THE M ULLIS D EC IS ION.

JUSTICE : MAY BETHISISAN APPROPRIATE TIME THEN FOR M E TO SAY SOM ETIMESW E G ET
C ERTIFI ED Q UEST IONS AND FRO M THE C IRCU IT C OURT O F APPEA LS AND SOM ET IM ES O
URREACTIONTO THOSEARE ,WELL,THEY AREJUSTASKINGUSTODECIDEAPARTICU
LARCASE,ANDIMUSTSAY MY INITIALREACTIONTO THE CERTIFI CATION S HER E WER
E,.YOUKNOW WILLYOULOOKATTHISAND,Y OUKNOW,TELLUSW HETHER,Y OU KNO
W ,WHETHER T HERE | S C OVER AGE , AND J USTI CE WEL LS A SKED YOU S OM E Q UESTIONS
ABOUT ADISTRICT COURT OF APPEALCASETHATI UNDER STOO D YOUR R ESPONSE TO
THAT TO SAY Y OU ARENOT REALLY CHALLENGINGTHATCASE.YOURPOSITIONSINT HI
S CAS E AREN'T DEP EN DENT O N THE C ORRECTNESS O F T HE RULIN G I N T HAT CASE. CAN YOU
ARTICULATEFORMEATLEASTALLWEARESUPPOSEDTOD EAL WIT HHER E ARE | SSUE S
OFLAW ,ALLRIGHT ,NOT,YOUKNOW ,AFACTQUESTIONSLIKEREFORMATIONANDT
HESE OTH ER T HINGS. W HAT WOULD YOU SAY | STHE ESSENTIALI SSUEOFL AW THAT T HE
CIRCUITCOURTOFAPPEALISASKINGUSTOANSWERFORTHEMTHATHASN' TBEENA
NSWE RED U ND ER F LO RIDA LAWY ET? C OULD YOU ART IC ULAT ETHA T F OR ME?

IDON'TTHINK THEREAREANY.ITHINKTHIS--I'MKINDOFSURPRISED THATWEGOTT
HISFAR.ITHINKEVERY CASEWHERETHEREISAFAILURETOCOMPLY W ITH THE STA
TUTEASTHEREISHEREUNDISPUTED THEREMED Y I SSIMPLE, YOU H AV E C OVERAG EM
ANDATED BY M ULLI SAND T HE STATUTE AND THA T C OVER AG E I SC OVERAG E F OR C LASS
O NE INSURED S, C LA SS TWO INS UREDS.

JUSTICE: THAT'S WHERE Y OU ARE S AYING THE PRE EX IS TI NG LAW IS CLEARLY O N YOU R SIDE ,
YOUKNOW ,BUTDOYOUSEEANISSUEOFLAWHERETHATWEAREBEINGASKEDTO
ADDRE SS ?

| THINKTHEY TRY TOF ORMU LATE THE Q UESTIONOF, W ELL ,ASALASTRESORTTHEY S
AY WHETH ER A CLA SS - - SOMEONE CAN Q UALI FY ASA C LA SSTWO I NSUR ED | RRESPE CTIVE
OF WHE THER THERE I SL IABI LITY COV ERAG E AVA ILAB LEUNDER THEPOLICY TO THAT I
NS URED AND I BEL IE VE M ULLI S ADD RE SSES T HAT AND | C AN R EA D THE ONE SENTENCE H
OLDINGOFMUL LIS MULLISSAYSITISNOTTHEPOLICYINQUESTION.ITISPOLICY
MUS T SAT ISFY T HE F LO RI DA FIN ANCI AL R ESPONS IBILITY STATUTE AND T HAT I S COV ERAG
EFOR THE O WNER AND ALL PER MI SS IV E U SERS. YOU C ANNO T D EV IATE FRO M THAT. IF
YOU DO YOU W IL L UND ERMINE M ULLI SB ECAUSE | TW AN TS S TANDAR DIZED , UNI FORM C
OVERAGE FOR THE PROTECTION OF THE M OT ORIN G PUB LI CAND ASJUDGE P AR IE NT E QUO
TED SALLISIN THE FLO RES CASE, THE SCOPEO FTHE COVER AGEISNOTAMATTEROFC
ONTEMP LATION FOR T HE P ARTIES INWRI TING THE POL ICY. ITISACREATUREOFSTATUTE.

file:///Volumes/iwwwi/gavel2gavel/transcript/05-214.htm[12/21/12 3:14:24 PM]



transcripts

JUSTICE: COULDWE GO THROUGH THIS AND W E A RE USING ALL OF THISN IC E L AN GUAGE
AND STU FFLET 'SSEEIFWECANPEELTHISONIONDOWN.LETMERECITETOY OUWHAT
| TAPPEARSAND YOUTELLMEWHEREITISWRONG.ITAPPEARSTHATTHISPOLICY W
AS ISSUEDWITHITEM O NE CERTAINNAMED I NSURED S,AND THATGIVESY OU CERTAIN S
TATU S UNDER F LORI DALAW ,AND THE TRIALJUDGEHEREATTHEDISTRICT COURT L EV
EL FOLLOWED PEREZAND SAID,YES,ITHINKTHAT SWHATITIS.BUT THE N THE JUD GE
WEN T O NE STEP F UR THER A ND DID A REF ORM ATION ; ISTHA T C ORRECT?

YES, ABSOLUTELY.

JUSTICE : THEN I T HINK'Y OU SAID THAT THE R EFOR M ATIO N W AS UNDER THE THREE C
ATEGOR IES, L EA SE D VEH IC LES, E XECUTIVE VEH ICLES , SAL ES V EHICLES.

AND N AM ED I NSUR ED .

JUSTICE: WHY WOU LD THERE BE AR EFOR M ATIO N B ECAU SETHIS IS A LREADY IN THE E
NDORSEMENT , W HY WOULD YOU COURTNEEDTOREFORMIFITISINTHE END OR SE MENT
?SO 1 UNDER STOODW HATTHE T RIAL JUDGE D IDWASTOR EFORM O NLY THEN AM ED |
NSURED ,AND THENOURNEXTSTEPIS,WELL,LET'STHENTAKEALOO KAND SEE WHETH
ER THE O THER I NS URAN CE CLAUS EO R CON TI NG EN T I NSUR AN CE C LAUSE GIV ES T HESE F
OL KS SOME BEN EFIT S. N OW, WHA T'SW RO NG WIT HT HA T A NALYSIS?

THATSCORRECT.ITDOESBECAUSEITISAMOTORVEHICLELIABILITY POLICY UNQ
UEST IONA BL Y THE END ORSE MENT UNQ UE STIO NABLY INS URES T HE LEA SE VEH IC LE T HEY
WER E IN. SIN CE THE Y WERE I N T HO SE C ARS AND THEREW ASAFAILURETOOFFERUM
WITHRESPECTTOTHAT.

JUSTICE:LETMEASKYOUA QUE STION, THOUGH. IT APPEARS THATREALLY THERETAIL YV
EHICLESWERENOTLISTEDASCOVEREDVEHICLESINTHISPOLICY ,WERETHE Y?

PEREZHELD THATTHEY W ERE.

JUSTICE: W EL L,PER EZHEL D THE NAM ED I NSUR ED .S O WE'VE GOT A N AMED INSURED. I'M
LOOKING TOSEEIFW EC AN FIND WHER E THE R ETAI L VEH ICLE S.

| THINK THE DIS TRIC T COURT JUDGEH ELD THATTHEY WERENOT ,LWHEREITSAY S, HEH
ELDTHATTHOSEONLY REFERRED TOVEHICLESLEASED TOFOR D EMP LOYEES.

JUSTICE: SOW E D ON'T H AVE A COVERED VEHICLE. WE HAVE A NAMED INSURED B UT NOTAC
OVER ED VEH ICLE SO THEN THE QUESTIONBEC OMESAFTERREFORMATIONIFYOUC
HANGE THE N AM ED I NSURED T O R EFLE CT WHATEVER IT IS, THE N WE HAVE TO A NALY ZE
THEPOLICY ASAPERSONTOWHOMLEASEISNOTINTHEEQUATIONBUTWELOOKATI
TFRO M N AMED I NSUR ED P RO VI SION AS A MEND ED THERE A ND THE N Y OUR A RGUMEN TS
THATFLOWAFTERTHAT. ISN'T THAT REALLY WHERE WE ARE?

YES .
JUSTICE: I MEANDO THEP AR TIESA GREETHA T'SWHE REW E ARE ?

ITISUNUSUALBECAUSETHEY ATTACHA SA N END OR SEMENT TO AP OLIC Y SOMETHING
WHICH THEY DIDNTWANTTOBEAFFECTEDB Y. THEREISU M C OV ER AG E UND ER T HE MAI
N B ODY OF THEPOL ICY. WHY WOU LD YOU ENDORSETHERETAILLEASEDVEHICLESTO
THATPOL ICY? THEYSHOULDHAV ELISTED THE CARRIERS DUET O THE L ONG-TE RM L ES
SOR. THATW AS N OT D ON EHERE. S LOPPY UNDER WRITINGBUT T HE Y HAVE TO LIVEWIT H
T HAT.
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JUSTICE: DIDN'T THEREFORMATIONREALLYCUREALLOFTHATBECAU SETHENFOR D
MOTO R C OM PANY R EALL Y BEC AMETHE N AM ED INS URED ?

FORTHOSETHREET YPES O FV EHICLES AND ALS O THE REI SA N AMED INSUR ED FOR THE R
ETAI L VEH IC LES.

JUSTICE: AND IF THEY ARE THE N AMED | NSUR ED ST HE NW HATEVER IS O FFER ED O R REJ ECTE
DBY THEMISINTHEIRCONTROL,ISITNOT?

Y ES.

JUSTICE:ITSEEMSTOM E YOU ARENOW GOING TO STEP THREE,STEPONE I SWHO | STHE
NAMED INSUR ED . STEP TWO IS THE R EF OR M AT ION AND NOW STEP THREE I SI'V E GOT YOU
ANYWAY B ECAU SE THE Y HAD T O OFFER THE | NSUR AN CE C OM PANY HAD T O OFFER F OR D
TOWHOMITW AS PRO VIDING T HE I NSURAN CE , THE OPT ION T O TAKE O R D ECLI NE UNI
NSUR ED M OTORIST C OVERAGE AND BECAUSE THEY DIDN'TO FFER THATT O FOR D, THE RE
FORE , N OW EVE RY BODY | S1 NSUR ED EVE N T HE PERSON O CC UP YI NG T HE V EHICLE ?

Y ES. THA T'S OUR POS ITIO N.
CHIEF JUS TICE: AND W IT H THAT YOU ARE OUT OF TIM E. T HANK YOU.
THANK YOU, YOUR HON OR .

MAY I TPLEASETHE COURT,I'M STE PH EN H ARBU RG HER E O N B EHALF O F MIC HIGA N MUT
UA L I NSURAN CE COMPANY.

CHIEF JUSTICE: WOULD YOU FOLLOW UP WITH J USTI CE A NSTEAD'S Q UESTION? T HE COURT H AS
M ORE A ND MOR E SEEN AND WE'RE V ERY P OLIT E BECAUSE IT ISTHE 11T HC IRCUIT BUT S
EEMS THE ONL Y Q UESTIONS THAT AREEVERCERTIFIED TO THISC OU RT I NVOLVE I NS UR
ANCE AND SOMETIMESVERY CASESPECIFICISSUES. WHATISIT,WHAT QUESTIONO F
LAW AREWE SUPPOSED TOBEHELPINGTHE11TH CIRCU IT D EC IDE THA T HAS NOT YET B EE
N D ECIDED UND ER FLO RIDA LAW?

YOUR HONOR, | WOU LD POINT OUTTHATNEITHERSIDEW OULDW ERETHE11THCIRCU IT
ASKINGFORCERTIFICATION.BOTHSIDES'POSITIONTHA T IT SHOULD NOT BE.

CHIEF JUSTICE: AT LEASTWE AGREE ON ONE THI NG .

| BEL IEVE,YOURHONOR,GIVENTHEHISTORY OFT HISCASE WHICH MANY OF THE J USTI
CESHAVECOMMENTEDON,THATWHATW AS CON CERN INGJUDGEBARKE TT,AFOR ME
R MEMBE R OF T HI S C OURT WAS THE RE WAS S OM E BRO AD ISS UE THA T SHE WAS JUS T CON
CE RNED ABOUT AND SHE SOMEH OW FEL T T HAT THISCOU RT N EEDE D T O HELP HER. | DON'T
THINK SHE W AS C ORRECT . I DON'T THINK THERE I S A F UNDA MENT AL LEGAL ISSUE. I T HINK
WHAT H AP PENED HER E WAS THE PEREZ COU RT | NTER PR ETED T HE POLICY IN A WAY THATW
E BEL IE VE FUL LY W RONG. SIM PLY LOOKE D AT ITEM O NE, THE NAM ED | NSUR ED , AND |
GNOR ED ITEM TWO ,THEVEH ICLE,ANDSOWHENTHEY SAWTHEW ORD - -.

JUSTI CE: WOULD YOU TEL L US WHAT FLO RI DA C ASES SAY THA TY OU AME ND W HO AN AM
ED I NSURED I SB Y CHA NGIN G C OVERED VEHIC LE S? THERE | SNO FLORI DA C AS E THAT GOES
INTHATDIRECTION,SOTHAT'STHEREASONWEENDUPINTHISPOSTURE.

I THINKWHATHAPPENEDINPEREZISTHEY SIMPLY , THEY DIDNTREADTHEPOLICY A
SAWHOLE.
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JUSTICE : WELL , YOU A LW AY SREAD WHO ANAMED INSURED I SBY WHO T HE N AMED INS
UREDIS.

YES,BUTWHENITSAIDLESSEES, AND I T HINKW HA T HAPPENED, YOUR HONOR, | S THEY
DID. THEY FOC USED ONTHATANDWHA TTHE NH APPE NED W HEN W E GOT TO THE DISTR
ICTCOURTWASWESAIDIFTHAT SHOW Y OUAREREADINGITTHAT' SNOTWHATTHET
WO P ARTI ES, M ICHIGAN MUTUALAND FORDSAY. WEREFORMEDITW HICHW ASAR
EASONABLETHINGTODOIFTHEPOLICY DOE SNT MEE T THE | NTENT OF THE PARTIES. WE
HAD TO ESTABLISH T HAT B'Y CLEAR A ND CONVINCIN G EVIDENCE. W E PUT THAT EVIDENCE ON
ANDITISNOTINDISPUTE.IT WASNTIND ISPUTEINFRONTOF THE11THCIRCUIT .>>
JUSTI CE: BUT Y OU W OU LDN'T HAVE NEEDED R EFOR M ATIO N U NDER ONEO FY OU RA RG UM
ENTSBUT I TWASGRANTEDSO I TWAS CORRECT UNDER ONE O F THE ARG UM ENTS, Y OU A
RE ASS ER TING , AND IT WAS N'TEVE N N EC ES SARY UNDER THE O THER?

THAT'S RIG HT .
JUSTICE : W E FIN D OURSELVES INAPOSTREFOR M AT ION SITUATI ON?

YES, AND THEDISTRICTC OURT WANTEDTOSAY PEREZWASWRONGBUTTHEYFELTC
OMPELLED TOFOLLOW THAT.

JUS TICE: W OULD Y OU ADDRESS THE POST R EFOR MATI ON N OW?
E XC USE M E ME?

JUSTICE: YOUROPPOSITION SAYS THATHE ISENT ITLED T O CERTAINBENEF IT SPOS TR
EFOR MATIONBY LOOKINGATSOMEOFTHESECLAUSES.

AFTERWEARGUED THEWHOLEREFORMATIONISSUE,MR.LYN CH WAS INPER EZAND H
EWASTRYINGTOADVANCEPEREZINTHESECASESTHEY THEN SWITCHE D TO A DIF
FERE NT ARGUMENT AND SAID, OKAY, WE ARE NOT NAMED | NS URED BUT LET'S GO TO END ORSE
ME NT ONE..

JUSTICE: THA T'S AFTER THE REF OR M ATIO N.
THEY HAD N O C HOIC E.
JUSTICE: SO T HAT'S W HERE WE ARE.

S O NOW WE A RE L OO KI NG AT E NDORSEMENT ONE W HICH CANB EFOUND ONPAG E4OFP
LAINTI FF'S A PPEN DI X O NE AND T HAT P ROVI DE SA N ADD IT IONA L C OVER AGE BUT IT ONL
YAPPLIESITTOFORDFORITSLIABILITY ,POT ENTI AL LIABILITY AS T HE O WNER OF A LEA
SEDVEHICLE. THELESSORISOFFERDEEMEDTOBETHEOWN ER.UNDERFLO RIDA
LAW, THE RE I SA FIN AN CIAL RESPONSIB IL ITY LAW WHICH M AKESTHE LESSEEOFTHIST
YPEOFLEASEDV EHICLE THE OWNER . AND WHATPLAINTIFFSWERETRYINGTO D OHERE
ISTOSAY WEOWNTHEYV EH ICLE BUT W HICH O RDINARIL Y WOULD MAKE YOU C LA SS ONE
BUTWECANTBECLASSONESONOWWEWANTTODESCRIBEOURSELVESASO CCUP
ANTSANDWEWLOOEFIT--BELIEVEITISIMPRO PER FOR SOMEONE WHO I ST HE OWN ER O
FTHEV EHICLETOSTEPBACKAND SAY NOWIWANTTOBEANOCCUPANT IN MY OWN V EH
ICLE .

JUSTICE: THEY ARE SAYING THEY ARE ENTITLED T O B ENEFITS BECAUSE T HIS P OLICY DOES

PROVIDE SOME TYP E O F CON TING ENT LOS SO R E XC ES S COV ERAGE. ISN'T THAT WHAT THE
ARG UM ENT 1IS?
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THAT' ST HEIR A RGUMENT.

JUSTICE:SOTHEREFOREITIS ANE XCESSORO TH ER | NSURANCE CLAUSE THAT THEY ARE A
TTEMPTINGTOASSERTT O ASS ERT THE IR F UNDA ME NT AL R IGHTS.

YES, SIR.
JUSTICE: AND Y OU D IS AG REE WITH THAT?

I DISAGREETHATTHEY AREE NTITLED TO IT. | D ON'T DIS AGRE E THAT'S W HA T THEY ARE
TRYING TO DO.

JUSTICE: AND T HE LEG AL R EASO NING IS?

THE L EG AL REASO NING , I STWO -FOL D, YO UR HONOR. FIRST THERE IS A SIM PL E STATUTO
RY A RGUMENT. THEY FOCUSON THE STATUTE 6 27.727,SUB SECTION1W HICHAPPLIESTO
PRI MARY , THE PROBL EM IS THI SI SN'T AP RIMARY POLIC Y. IF YOULOOKATITONITSFAC
EITTESSISAANEXCESSPOLICY. THAT LEADS YOU T O 727 SUB SECTION 2. T HAT SECTION
WASPUTINTOLESSEN THE REQ Ul RE MENT O F T HE WAIVER.

JUSTICE: BUT THEIR ARGUMENT IS THAT THISISA CTUALLY AS 1 UND ER ST AND THE A
RGUMEN T, CORRECTMEIFI'MWRONG,BUTISTHATTHISISNOTWHATWOULDBEA
STAND ARD UMBRELLAEXCESSPOLICY.THISISAZERODOLLARPOLICY INSOFARASF
OR D MOTO R C OMPANY I SCON CERNED.FORDMOTORCOMPANY THENIFY OU D IS AG RE
EWITHTHATSAY STHAT FO RD MOTOR C OMPANY HASARIGHTOFREJECTIONOFUMC
OVERAGEUND ERMULLIS,ANDUNDERTHEUM COV ERAGEANDTHATFORDMOTORC
OM PANY W AS N OT OFF ERED THE OPP OR TUNITY TOREJECTIT. I SN'T THA T THE IR A RGUM
ENT?

| BELIEVEITIS, YO UR HONOR, AND THE P RO BL EM, THOUGH, I STHEY AREFOCUSINGONT
HE STR IC TE R REQ UIRE MENT S UNDER SUB SE CTIO N1WHICH APPLY T OPRIMARY POL ICY
WHICH R EQ UI RE K NOWI NG R EJEC TI ON AND AW RITT EN R EJECTION. SUBSECT ION 2 F OR
EXCESSPOLICIESESTABLISHESAMUCHLOWERBARASTHISCOURTREC OGNIZE D THI S
STROCHAK.>>JUSTICE:HOWISTHISANEXCESSPOLICYIF,INFACT,THELESSE EH AS
N OINSURANCEANDTHEFORDMOTORCOMPANYHASLIABILITY FROMDOLLARONE?

YOUR HONOR, I B ELIE VE THE ANSWER T O THA T Q UESTION IS FOU ND SIMPLY ON THE FACE O
F T HE END OR SEME NT THAT W E ARE L OOKING AT.AGAINPAGE4OFTHEEXHIBIT W HICH I
S E ND ORSE MENT N UM BE R ONE IT SAYS THI S POLICY, HOWEVER , S HALL P ROVI DE C ONTI
NGENT LOSSINEXCESSAUTOL IABI LI TY COVERAGE AND THEN IF Y OU LOOK AT THE D
EFINITIONOFCONTINGENTLOSSWHATITSAY SISTHELESSE E'SUND ERLY IN G PRI
MARY | NSURANCE LIMIT I S1 NADE QUATE. THAT'SW HATE XCESSPOL ICIE SDO, THE Y SIT O
N TOP O FA N UNDERLYING PRIMARY POL ICY. THAT'S WHAT THISIS. THATM AKESITAN
EXC ESS P OLICY . P LAINTIFF S MAKE A N ARG UMENT IT HAS TOB EA N U MBRE LL AP OLICY
BUT THE STATUTEJUS T SAYSPRIMARY ORNONPRIMARY. THEVERY LANGUAGEOFTHE
POLICYMAKESITCLEARTHATISANEXCESSPOLICY.ITHINKTHAT SWHATW EW OULD
RELY O N. THE I NSUR ANCE C OMPANY W HEN THEY ISSUED IT AND F OR D W HEN THEY BOUGHT
IT,PUTINTHEPHRASEEXCESSPOLICY.

JUSTICE: AND T HE S TATUTE FOR EXCESS POLICY S AYS THAT THE INSURANCE COM PA NY H AS
T O M AKE A VAIL AB LE CER TA IN COVERAGES?

THAT'S RIGHT.

JUSTICE: SO YOUR ARG UMENT | SWE MADE IT AVAIL ABLEI F THEY WANTEDITWEHADIT
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BUTWEDID NTHAV ETO AFFIRMA TIVELY O FFER IT?

WEDIDN'THAVETO--YOUDONTHAVETOSHOW AREJECTION AND W E BEL IE VE T HERE |
SMO RE THA N SUBST ANTIAL C OM PLIANC EWIT H THAT ADDONEWAY TOSEETHATISTOS
IMPLYGOBACKTOTHE DEC LARATION SP AG EWHICH S TARTED THIS OFF. T HAT W AS WHE
RE T HE N AMED I NSURED PRO VI SION APPEARSONPAGE1IOFEXHIBIT1,W HICHR EFERRE
DTOASTHEDECLARATIONSPAGEANDINFACTINTHISOVERALLPOLICY W HERE FOR D
W ANTE D UM C OVERAG E, FOR E XAMPLE, FOR I TS E XECU TIVE S, UND ER T HE P OLICY WH O
ARETHE NAMED INSUREDS,ITGOTIT.SOTHEREISNOQUESTIONINTHE NEGOTIATI ON
OF THISPOLICY THE REW AS U M COV ER AG E WHE RE THEY WANTED I T AND R EJEC TION W
HERE THEY DID N' T AND U NDER SUBSECTION2ITDOESN'THAVETOBEAWRITTENR
EJECTION. YOUJUSTHAVETOBECONVINC ED THEY KNEW ABOUT I TAND W E BELIEVE I T |
SCLE AR FROM THE FACEOF THEP OLICY BEYOND THATFACTTHATTHISW ASN EG OTIA
TEDONBEHALFOFBYDANIELSIMPSONWHOISTHEIRDIRECTOROFCORPORATEI
NSURANCE AND THERE I SL ITTLE DOUBT THAT HE W AS A WARE O F T HE AVA ILAB ILITY O F UM
COVERAG E. INFACT,HETESTI FIED T O THAT ABOUT THE VAR IOUS LAW ST HAT APPLY | N DIF
FERE NT S TATES ABOUT THEU M COV ER AG E.

CHIEFJUSTICE: SO THE REFOR MATION THEOR Y ,IFITIS D EEMED TO B E E XCES S
INSURANCE AND THEN THE REQUIREMENT IS A LOWER R EQUIRE MENT ,WHA TISTHE S
IGNIFICANCEO FANY I SSUEOFREFOR M AT ION, ANY F AC T-BA SE D ISSUE?

| THINK, YOUR H ON OR , O NE OF THE REASONS AND YOU STARTEDW HY DIDTHE11THC
IRCUIT CERTIFY IT. IBELIEVETHA TJUD GEBARKETTINPARTICULARAND THEPANELA
SAWHOLEWERECONCERNED - -.

CHIEF JUSTICE: IT MIGHTNOT H AVE BEEN JUD GE B AR KETT ?

I THINKTHE Y W ER E CONCERN ED A FEDER AL C OU RT REF ORMINGACONTRACTTOGETA
ROUND ESS EN TIALLY WHA TTHEPEREZCOU RTDID . I THINKT HEY W ERE T RO UBLED BY
THAT AND THE Y W ANTE D THI SCOURT T O WEIGH I N B UT THE Y AR E NOT R Al SING THA T ISS
UE.

JUS TICE : BECAUSE T HE Y A RE A CCEP TING. WEARETO THE P OINT T O ACCEPT THE REF ORMA
TION W AS DONE.

| THINK THERE W AS FUN DAMENTAL LY A C ONCERN BY THE FEDERAL C OURT OFAREW E A
LLOW ED . WE KNOW WE ARE BOU ND BY T HE S TATE COURT D ECISION. WEHAVE TOFOLLOW T
HEIR LAW. | THINK T HERE IS A F UNDA ME NTAL CON CERN O F DOE SR EFOR MATI ON A PPLY.

JUSTICE:SOW ENEE DT O ANSWER THAT Q UESTION.
I DON'TTHINKSO B ECAU SE THE PLA INTI FFS A REN'T C HALL ENGING.

JUSTICE: T HAT'S THE ISS UE AND THE N THERE AREF ACTSAND IT ISAFAC TUAL SITUATION S
O IT ISWIT HIN T HE B ROAD ER C ONCEPT O FW HETHER THERE IS COV ERAG E C ERTAINLY.

IF THEY WANTEDTOGOASACLASSONECOVERAGEWHICHTHEYSAIDTHEY ARENOT
DOING.

JUSTICE: BECAUSE OF T HE R EFORM AT IO N.
THE Y AR E NOT CHA LL EN GING THE V ALID IT Y O F T HE R EFORMA TION.

JUSTICE: T HAT WAS DON E J UDICIALLY , T HO UGH?
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YES,AND I THINKTHE COURT COU LD SAY TO THE 11T H C IRCUIT IN R ES PONSE TO Q
UESTION C, YES,I T1SP ERMISS IBLE TOREFORM A CONTRACTWHEREITISCLE ARB Y CLEAR
A ND C ONVINCIN G E VIDENCE THATTHE INTEN TO FT HE PARTIESISNOT METBY THE I NT
ERPR ETAT IO N OF THA T CONTRACT. WHETHER THAT I NTERPR ETATION ISBY APARTYORAC
OU RT I T SHO ULDN T MATTER. R EFORM A SIAN | ST HE A PPROPRIATEREMED Y .

JUSTICE:BUTTHENONCEW E GO FUR TH ER O NCEW E HAV E THE R EFORMA TI ON W HE RE
DOESTHATLEADUS?

THAT LEADS YOU T O THE S ECOND A RGUMENT , YOUR HON OR, W HICH IS A BRO ADER P OLIC Y
A RGUM ENT WHICH I S THE SE P EOPL E OWN THE VEH ICLE . W E BEL IEVE THA T B EYON D THE S
TATUTE ,EVENIFYOUWERETODISAGREEW ITHOURSTA TUTORY T HEORY , THA T T HERE
SHOULDBE--YOUSHOULDNTPERMITSOMEONEW HOISANOWNERINTHEIROWNYV
EHICLETOC LAIMTHAT THEY AREJUSTAN O CCUPANT . THATISCONTRARYTOPOLICYB
ECAUSE WHAT Y OU END U P D OING IS O RDIN AR IL Y U NINSURED MOTOR ISTISTO PROTECT T
HE INN OC EN T I NSUR ED A GAINST THE B AD D ECISION O F SOME O THER D RI VER. H ERE THE
SELESSEESASTHEOWNERSOFTHEVEHICLEOFTHEIROWNSTATUTO RY OBLIG ATION
TO O BT Al N I NSURANCE F OR LIA BI LITY C OVERAGE. WITH THAT COM ES THE O PPORTUNITY U
NDER 6 27 .727 .1 TOOBTAINUM COVER AG E. I NFACT, THERE | SA STRON G POLICY THAT
THEY GET I TF OR W HATEVER R EASO N THEY ARE N OW C LAIM ING THEY DID N' T GET ENOUGH.
IN OTHER WORDS, THEY ARESEEKING TO USE THEUM STATU TET O PROTE CT T HEMS EL VES
FRO M THE IR O WN B AD DEC IS IO N NOT TO G ET C OVER AGE. NOT THE BAD D EC IS ION OF T HE
T HIRD -P ARTY DRIVER WHO INJURED THEM.

JUSTICE: THE THING THAT SEEMSTOCONV O LUT THISISIF--CONVO LUTETHISISONCET
HE POLICY ,THEIRYV EHIC LE SARE N'T E VEN C OVER ED ?

Y ES, YOUR HONOR ,E XC EP T FOR THE N AR ROW E ND ORSE ME NT .BUT THATEXP LICITLY S
AYS.

JUSTICE: THE N AR RO W E NDORSE MENT I SO NLY C ONTING ENTLOS SOREXCESS. THAT'SL
IKE USING T HE OTH ER | NSURAN CE C LAUSE T O TRY T O CHANGE THE NAMED VEHICLE . Y OU C
AN T USE THE C OV ERED V EHICLE T O C HANG E T HE N AM ED | NSURED. H OW CAN YOU USE T
HE O TH ER | NSURANCE C LAUSE T O C HA NG E THE V EHICLES INSURED ? | MEAN, THAT'S --

YOURHONOR, THAT SWHY W E THINK IT IS | MPRO PERWHA T THEY ARETRY ING T O DO.

JUSTICE: I'M TRYIN G TO UNDERSTAND YOUR ARG UMENT YOU'RE GOING MUCH FURTHER AND
ITISAMUCHSIMPLERANSWERTOTHISITSEEMS.

| THINK, YOUR HONOR , I T C ERTAINLY I SA N APPRO PR IATE WAY TO LOOKATTHISHAV IN
G BEEN EXCLUDED IN THE O NE C ONTEXT, THERE I SN OTHI NG | N THE P OLICY THAT BRING S
THEM B ACK I N.

JUSTICE:FORAVEHICLEORASANAMED INSURED ,EITHERO NE?

THAT'S R IGHT. THAT'S AN APPROPRIATE WAY T O LOOK AT IT. Y OURHON OR S, I REALIZE THI S|
SACOMPLICATED CASE.|IFTHERE ARE Q UEST IONS AND | KNOW THERE MIGHT BE I W OU
LD B E HAPPY T O ANSWER T HEM. | FN OT --. > > CHIEF J USTICE: DO YOUTHINK IN ANSWERING T
HISTHATWEHAVETOTAKE ISSUEW ITH THE PEREZ D ECIS 10 N?

I DONTBELIEVESO, YO UR H ONOR, BECAUSE THE PLA IN TIFFS ARE N'T CHALLENGING THAT
PART OF TH E D ECISION . W E B ELIEVE P EREZ1 SW RONG AND W HI LEW E C ERTA INLY WOU LD
WEL COME YOU T O SAY THA TW E THINK PEREZ ISWRO NG | D ON'T THINKTHA TI1S AN ECES
SARY , THAT IT IS NECESSARY FOR T HE COURT TO DO THAT.
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JUSTICE : Y OU A GREE T HE O NLY A RGUM ENT THEY ARE MAKING HERE IS STEP T HR EE ?
YES.

JUSTICE: SO T HE Q UE STIO N THEN SHOULD MOREPROPERLYBEMAYBEPHRASEDISTHAT
A CCEPTING REF OR MATION O F T HISPOLICY ASR EFOR ME D W HETHER THEREI SANY C
OVERAGE?

THAT'S C ORRECT. | THINK THA T I S A PRO PE R Q UESTIO N.

JUSTICE: BUT T HAT'S N OT GOING TO REACH THE U NI TE D STATES C IRCU IT C OURT 'S CON CERN
W IT HR EFOR M AT ION T HEN.

I TISN'T, YOUR HON OR , BUT I THINK IN THI S C OURT LOO KING AT THE POL ICY D ETER MINES U
NDER F LORIDA LAW THERE IS NO C OV ERAGE FOR THESE L ESSEESTHE NI T HINK THA T ANS
WERS T HEIR QUE ST ION.

CHIE F JUSTICE: E XCEPT THAT IT IS NOT THE A PPROPRIATE USE OF C ERTI FI ED QUE ST IONS. YOU
ARE SAYINGGO TOSTEP3WHICHISKIND OFAMIXED QUESTIONOFFACTOR LAW WHE N
R EALLY NORMA LLY W E'RE ANS WERING STE PONE T HE L EGAL | SSUE S INVOLVE D, AND |
THINK THAT SW HA T FRA NKLY WHY WEDECIDEDTOHAV EORALARGUMENTISTOTRY T
OFIGUREOUTWHERE, WHYWEWEREORWERENOTASKEDTODECIDEORSHOULDOR
SH OULD N OT D ECID E THE FIRST AND SEC ON D STEPS..

I THINK, YOURHONOR,IFYOULOOKEDATTHEWAY THE11THCIRCUITSENTTHISTHEY
A SKED ONE Q UE STION, AND T HE N THEY HAD F IV E SUB PA RTS. W HICH THE Y SUGGE STED M
IGHT HELP THE COURT .1 THINK THE REM AY HAV EBEEN SOME CONFUSIONASTOWHAT
WOULD ACTUALL Y HELP THI S COURT I N RES OL VING T HE Q UESTION.

CHIEF JUSTICE: HELP THAT COURT OR THIS COURT.

| THINK T HERE | S CONFUSION ON THAT COURT, YOUR HONOR, CER TAIN LY N OT ON T HIS
COURT .1 THI NK YOUR HON OR S ARE FOCUSING AND I THINK FRANK LY THEY JUSTWERE
UNC OMFO RT AB LE WITH THIS. I WIL L S AY HAV IN G SPENT SOM E TIME WIT H F LO RIDA UNI
NSUR ED M OTORIST LAW I TIS N OT A LWAYS EASY T O UND ER STAND. THERE IS C OM PL EXIT Y
TOITANDITHINK THE Y W ER E U NCOMFO RTABLE WADING I NT O THAT COMPLEXITY AND P
ERHAPSIFYOUPULLASTRINGHEREYOUGETARESULTHEREANDITHINKTHEY W ERE N
ERVI NG ABOUTWAD INGINTOTHAT.ICANSEETHAT.

JUSTICE: WASTHISSTEPTHREE ARGUMENT M ADE | N THE C IR CUIT COURT OF APPEAL?

IT WAS, YOUR HONOR.AND FORWHATEVERREASONTHEY I THINKWERESOFOCUSED O
N THE REFORMAT IONISSUETHEY WRAPPED I T ALL UP.

JUSTICE: I DIDN'TS EE T HAT THE O PI NION R EA LLY DISCUSSED W HAT WE A RE F OCUSING O N
HERE | N ORA L A RGUM ENT.

THEREISONEAREAWHEREITHINKITDOES, YOUR HON OR, IF YOU LOOK AT QUE STIO N E.

JUSTICE : WEL L, THE Q UESTION, Y ES, BUT T HE IR D ISCUSSION OF L AW A ND E VERYTH ING
THEY SEEM TO B E F OCUS IN G ON WHA T THE DISTRICT COURT FOC USED ONINPEREZAND | S
PER EZ RIGHT ORW RONG, DOES IT APPLY ANDIFITDOESAPP LY CANITBEREFORMED ,
HERE'S T HE TESTIMONY BACK AND FORTH, AND THEN W E'RE GOING TO A SK T HESE QUE STIONS.
THEYDIDNTSEEMTOFOCUS ON THE ARGUMENT THATMR.LYNCH I SM AKIN G NOW ,HEY
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,EVENASSUMINGREFORM AT ION YOUHAD THE OBL IGATIONUND ERTHE STATUTETO
OFF ER THI S C OVERAGE AN D YOU DID N' T AND THEREFORE I'M COVERED.

| THINKIFTHEY HAD THE Y WOU LD HAV E REA LI ZE D P LA INTIFF 'S ARGUMENT WAS UNDER
THE WRONG S ECTION , U NDER SEC TION 1 AND N OT SECTION 2 AND THERECORD I SC LEART
HATM ICHIGANMUTUALMETI TS OBL IGAT IONS U NDER SECTION 2. THERE | S THE BROAD
ER Q UEST ION UNDER A NY E VENT W HE N YOU JUS TL OO K AT THE POLICY ONCE THEY ARER
EFORME D O UT AND N OT C HALLENGING THAT WHAT I SLEFT OFIT .1FTHEREAREN O FUR TH
ER QUE STIONS, YOUR HONOR, | WOULD ASK THATTHE COURT I N RESPONDINGTO THE11THC
IRCUIT SAY THERE I SN O COVER AG EFOR T HE M U NDER T HE POLICY. THANK YOU.

CHIEF JUSTICE: T HANK YOUVERY MUCH .1'M AFRAIDYOUVEUSEDUPALLOFYOURTIME
A ND UNL ES S ANY OF THE MEMBERS OF THE PAN EL FEEL THATY OU W AN T ANYTH ING F UR
THER.

JUSTICE: W AS C OUNS EL CORRECT THA TN EITHERO FY OU W ANTED C ERTI FI CATI ON HERE
, NEITHER OF Y OU SOU GH T C ERTIFI CA TION?

YES.
JUSTICE:THAT SALL.

CH IEF JUSTICE: THANK YOU VERY MUCH. THE COURT WILL BEINRECES SUNTIL9:00A.M.TOM
OR RO W M ORNING .

THEM AR SHAL : PLEASERISE.,, ., .,
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