>> ALL RISE.

>> SUPREME COURT IS NOW IN
SESSION, PLEASE BE SEATED.

>> OUR NEXT CASE FOR THE DAY IS
HILTON VERSUS STATE OF FLORIDA.
>> MAY IT PLEASE THE COURT,
WILLIAM McCLAIN, REPRESENTING
GARY MICHAEL HILTON.

MR. HILTON WAS CONVICTED FOR
THE FIRST DEGREE MURDER.

MR. HILTON WAS ULTIMATELY
CONNECTED TO THE CRIME THROUGH
DNA EVIDENCE.

AND SOME STATEMENTS THAT HE
MADE TO AN INMATE WHILE IN
JATIL.

AFTER THE PENALTY PHASE OF THE
CASE THE JURY RECOMMENDED A
DEATH SENTENCE AND, I WOULD
LIKE TO ADDRESS AND SPEND MY
TIME THIS MORNING ON ONE ISSUE
AND THAT'S ISSUE NUMBER TWO
REGARDING THE PENALTY PHASE OF
THE CASE.

AND IN PARTICULAR, THAT ISSUE
INVOLVED THE INTRODUCTION OF
ALLEGATIONS OF COLLATERAL
CRIMES THROUGH THE TESTIMONY OF
THE STATE'S EXPERT,

DR. PRITCHARD.

MR. PRICHARD WAS PERMITTED TO
TESTIFY OF ALLEGATIONS OF
UNCHARGED, UNSUBSTANTIATED
PRIOR CRIMES INCLUDING FRAUD,
THEFT AND MOST INFLAMMATORY
SEXUALLY MOLESTING CHILDREN.
>> NOW LET ME ASK YOU THIS.
DID THE DEFENSE DURING THE
COURSE OF THIS PRESENT EVIDENCE
THAT INDICATED THAT MR. HILTON
HAD HAD NO HISTORY OF ANY KIND
OF ACTIVITY PRIOR TO THIS
MURDER?

>> NO. THAT WAS NOT THE CASE.
>> THAT WAS NOT THE CASE.

>> THE CONTEXT HERE, THE
DEFENSE PRESENTED A MITIGATION
CASE WITH FOUR EXPERTS AND
THEY ALL TESTIFIED THAT

MR. HILTON, ALL THREE OF THE
MENTAL HEALTH EXPERTS
TESTIFIED, THERE WERE THREE
MENTAL HEALTH EXPERTS AND A
PHARMACOLOGIST WHO TESTIFIED.
THE THREE MENTAL HEALTH EXPERTS
THAT MR. HILTON SUFFERED FROM
BRAIN INJURY AND SUFFERED FROM



SCHIZOAFFECTIVE DISORDER AND
ANTISOCIAL PERSONALITY
DISORDER.

THEY IN FACT TALKED ABOUT SOME
OF THE TROUBLES HE HAD THROUGH
HIS LIFE, LEGAL AND OTHERWISE.
>> SO THERE WAS, SO I DON'T,
THERE WAS TESTIMONY DURING THE
STATE, I MEAN DURING THE
DEFENDANT'S PRESENTATION OF
EVIDENCE ABOUT SOME OF THE --
>> SOME OF THE PRIOR CASES THAT
HE HAD HAD.

THERE WAS SOME TESTIMONY ABOUT
ONES THAT HE HAD BEEN CHARGED
WITH OR CONVICTED OF BUT MOSTLY
IT WAS PROPERTY TYPE CRIMES
OTHER THAN WHEN HE WAS A
JUVENILE.

HE DID ACTUALLY SHOOT, USE A
SHOTGUN AND SHOT HIS, AT HIS
ABUSIVE STEPFATHER, WHO AT THE
TIME, IN THE CONTEXT HE WAS,
HE WAS ACTUALLY TRYING TO
DEFEND HIS MOTHER, FROM, FROM
THIS PERSON.

WHO WAS CONTROLLING AND
OVERBEARING.

IN FACT WHEN HE ASKED HIM TO
LEAVE BECAUSE, HIS MOTHER AND
HIS STEPFATHER WERE ESTRANGED
AT THE TIME.

AT 14 HE WAS STEPPING FORWARD
AND SAID, LEAVE AND HE, AND THE
MAN INSTEAD PULLED A MATTRESS
FROM THE BED AND HELD IT IN
FRONT OF HIM, AND TAUNTED HIM
AND SAID GO AHEAD AND SHOOT ME.
HE FIRED THE GUN.

THERE WAS IN INDICATION IN THE
RECORD THERE WERE ANY
SUBSTANTIAL INJURIES AS A
RESULT OF THAT.

>> HOW OLD WAS HE?

>> HE WAS 14.

>> AT THE TIME OF THE CRIME.
>> HE WAS 60.

>> HE HAD HAD IQ 1207

>> 120 FOR VERBAL AND 120 FOR
NONVERBAL.

HE HAD DIFFICULTIES WITH
ATTENTION ISSUES AND OTHER
LEARNING PROBLEMS AS FAR AS
ATTENTION PROBLEMS WERE
CONCERNED.

BUT YES, HE WAS BRIGHT.

HE WAS A BRIGHT MAN.



>> ARE YOU GOING TO ISSUE, ARE
YOU GOING TO START WITH ISSUE
ONE?

>> ISSUE TWO.

>> I WAS GOING TO DEAL WITH ISSUE
TWO.

GIVE THE CONTEXT, THESE MENTAL
HEALTH EXPERTS TESTIFIED ABOUT
THIS.

>> SO FAR AS, I JUST WANT TO,
SO YOU'RE NOT GOING TO ISSUE
ONE, ONLY LIABILITY ISSUE?

>> THAT'S CORRECT.

I'M NO, NO -- IN NO WAY CASTING
THAT ASIDE AND I WILL BLEND
THAT IN WITH ISSUE TWO BECAUSE
IT CARRIES OVER TO GUILT AND
PENALTY PHASE ISSUE, THE
ADMISSION OF THAT STATEMENT.
THAT ADMISSION OF THAT
STATEMENT WAS DURING THE COURSE
OF -- MR. HILTON TALKS A LOT AND
THEY RECORDED HIS CONVERSATIONS
WHILE THEY WERE EXECUTING A
SEARCH WARRANT AND THAT SORT OF
THING AND IN TALKING TO THE
POLICE OFFICERS HE, AT ONE
POINT SAYS, I'M GOING TO GIVE
YOU SOMETHING.

SAYS I DIDN'T START HUNTING
UNTIL SEPTEMBER.

>> WHAT DOES THAT MEAN?

I MEAN, YOU SAY THIS IS REALLY
INFORMATION ABOUT PRIOR BAD
ACTS BASICALLY BUT WHAT IN THE
WORLD DOES A STATEMENT LIKE
THAT MEAN?

>> WELL, YOU KNOW THAT'S A GOOD
QUESTION AND THE CONTEXT IS
THAT THIS, THE MURDER IN THIS
CASE OCCURRED IN DECEMBER OF
2007.

THERE WAS A MURDER IN GEORGIA
THAT HE HAD PLED GUILTY,
ALREADY PLED GUILTY TO IN 2000,
OCCURRED IN JANUARY 2008.

BY THE CONTEXT OF HIM TALKING
ABOUT, I DIDN'T START HUNTING,
MEANING HUNTING FOR VICTIMS --
>> BUT HE ALREADY PLED GUILTY
AT THE TIME HE WAS BEING
SENTENCED?

>> TRIED.

>> NO, WE'RE TALKING ABOUT THE
COMMENT THAT HE MADE IN THE
CAR.

I HAVE THAT SAME, WHICH IS, LET



ME, LIKE I SAID, WHEN I SAW YOU
BEFORE I SAID, REMEMBER THAT I’'LL
GIVE YOU ONE FOR FREE.

NOTHING BEFORE SEPTEMBER, OKAY
I'M NOT JOKING OKAY?

>> THEY WERE ALREADY SERVING
THE SEARCH WARRANT.

IN THE GEORGIA CASE ENTERED

A PLEA VERY QUICKLY.

>> SO ANSWERING JUSTICE
QUINCE'S QUESTION, WHAT DO YOU
THINK THAT MEANT AND HOW WAS THAT
HARMFUL AS IT WAS STATED?

>> IT WAS HARMFUL IT SUGGESTED
OTHER CRIMES BESIDES THE ONES
OCCURRING IN JANUARY.

>> COMPLETELY AMBIGUOUS.
BECAUSE I COULDN'T FIGURE OUT
WHAT THAT MEANT UNLESS THERE
WAS MORE CONTEXT.

>> MORE CONTEXT AND I'M REALLY
GOING TO HAMMER IT AGAIN WHEN I
DO MOVE ON TO ISSUE TWO.

>> I JUST WANT TO BUT ON THAT
ISSUE, THEY KEPT OUT OF THE
GUILT PHASE THIS GEORGIA --

>> THE GEORGIA MURDER, THAT'S
CORRECT.

>> THAT OCCURRED AFTER.

>> THAT'S CORRECT.

>> SO THAT WOULD HAVE BEEN A
CRITICAL ISSUE.

AND WAS THAT, DID THE STATE TRY
TO GET THAT IN OR THEY DIDN'T
EVEN TRY TO PUT THAT INTO
EVIDENCE?

>> I THINK IT WAS ULTIMATELY AN
AGREEMENT NOT TO USE IT IN THE
GUILT PHASE.

IT WAS USED IN THE PENALTY
PHASE.

>> WHICH IS ON OBVIOUSLY
APPROPRIATE AND THAT WAS A GOOD
DECISION THEN WE DON'T HAVE
THAT AS AN ISSUE.

>> AS FAR AS THE GUILT PHASE IS
CONCERNED, THE ARGUMENT IS THAT
THE, I DIDN'T START HUNTING
UNTIL SEPTEMBER, IMPLIES OTHER
CRIMES BEFORE THIS ONE IN
DECEMBER.

AND IN FACT, IN FACT,

MR. HILTON HAS OTHER OFFENSES
IN NORTH CAROLINA.

>> WAS THAT BROUGHT OUT ALSO?
>> HE WAS A SUSPECT AT THE TIME
OF THIS CASE.



>> WAS THE JURY EVER TOLD ABOUT
THE OTHER OFFENSES?

>> THEY WERE NOT.

>> OKAY.

>> THEY WERE NOT.

NOT THE ONCE IN NORTH CAROLINA.
>> OKAY.

>> HE WAS STILL A --

>> YOU WANT TO GET TO

DR. PRICHARD.

>> I WANT TO GET TO

DR. PRICHARD AND I'M GLAD WE
TALKED ABOUT ISSUE ONE BECAUSE
THE HUNTING COMMENT RERAISES
ITSELF IN ISSUE TWO THE WAY
DR. PRICHARD TIED IT TOGETHER
WITH SOME OTHER IMPROPER
EVIDENCE AND BECAME VERY
INFLAMMATORY.

>> I'M UNDERSTANDING THAT THE
ARGUMENT IS THEY OPENED THE
DOOR BY SAYING, UNTIL THIS
HAPPENED, THIS, THIS DECEMBER
MURDER, HE HAD LIVED A,
ESSENTIALLY A CRIME-FREE,
VIOLENT-FREE LIFE?

ISN'T THAT WHAT --

>> THAT WAS NOT THE DEFENSE.
>> IN THE PENALTY PHASE?

>> IN THE PENALTY PHASE THEY
ACKNOWLEDGED HE HAD HAD PROBLEMS.
THEY ACKNOWLEDGED AT 14
ACTUALLY DISCHARGED A FIREARM.
THEY ACKNOWLEDGED --

>> YOU SOUND LIKE THAT ONE WAS
TO HELP HIS MOTHER.

>> IT WAS.

>> NOT A PARTICULARLY BAD ACT.
>> ARGUMENT WAS WHAT HAPPENED,
MAYBE I SHOULD PUT SOME MORE
CONTEXT AROUND THE MENTAL
HEALTH ISSUES BECAUSE, THEY
SAID HE SUFFERED FROM FRONTAL
LOBE INJURY.

HE SUFFERED FROM
SCHIZOAFFECTIVE DISORDER.

HE SUFFERED FROM ANTISOCIAL
DISORDER.

THIS ALL AGREED ABOUT THAT.
THAT WAS BASE LEVEL OF MENTAL
IMPAIRMENT IF YOU WILL THAT
MR. HILTON HAD.

HE MANAGED THROUGHOUT HIS LIFE
EVEN THOUGH HE GOT INTO
SCRAPES, DID SOME PROPERTY
CRIMES.

OCCASIONALLY GET CONFRONTIVE



WITH PEOPLE AND THERE WAS
EVIDENCE OF AGGRESSION, AND HE
DID GET, THAT SORT OF THING WAS
GOING ON.

I MEAN HE DID NOT HAVE A
TROUBLE-FREE LIFE BUT HE HAD
SOME CONTROL OVER IT.

>> THERE WAS A CLAIM THAT HE
HAD DONE NOTHING WRONG AND THE
CHANGING CHARACTER WAS CREATED
BY THE RITALIN?

>> NOT THAT HE HAD DONE NOTHING
WRONG BEFORE THEN BUT HE HAD
HAD, ESCALATION TO MURDER
OCCURRED AFTER HE WAS
IMPROPERLY TREATED WITH RITALIN
AND ANTIDEPRESSANT EFFEXOR,
WHICH APPARENTLY IN COMBINATION
CAN CREATE PSYCHOTIC SYMPTOMS.
>> EVEN THOUGH HE GOT INTO
MINOR SCRAPES AS YOU PUT IT,

HE WASN'T ESSENTIALLY A VIOLENT
PERSON AS THESE CRIME, THIS
CRIME WOULD HAVE INDICATED?

>> YES.

>> OKAY.

>> BY GETTING UP TO THE LEVEL
OF THIS CRIME OCCURRED, THAT
KIND OF PROBLEM OCCURRED
BECAUSE HE STARTED
DETERIORATING IN 2005 WHEN A
PHYSICIAN IN GEORGIA IMPROPERLY
TREATED HIM WITH RITALIN AND
EFFEXOR.

>> THAT WAS YOUR, OKAY.

THAT WAS THE DEFENSE, THAT HE
DETERIORATED THEN?

>> CORRECT.

>> SO WHAT'S WRONG WITH THE
STATE BEING ABLE TO ON REBUTTAL
SAY, ABSOLUTELY NOT, IT DID NOT
START WHEN HE WAS 59 OR, 58.

IT STARTED AND THERE ARE
INDICATIONS THROUGHOUT HIS
ENTIRE LIFE, BASED ON
MISCONDUCT -- HIS CONDUCT,
THAT, PROCEEDED THE EXPOSURE TO
RITALIN?

I'M NOT, NOW MAYBE THEY WENT
TOO FAR IN WHAT THEY WERE
ALLOWED TO REFER TO BUT, THE
IDEA THAT, THAT'S PROPER
REBUTTAL, AND THAT YOU OPENED
THE DOOR SAYING IT STARTED
THEN, SHOULDN'T THE STATE BE
ABLE TO REBUT IT BY SAYING
THAT, IT, HE HAD A LIFETIME OF



VERY QUESTIONABLE BEHAVIOR?

>> WELL THERE'S ONLY, THERE ARE
TWO KEY PIECES THAT

DR. PRICHARD WENT INTO.

HE WENT INTO THE FACT HE HAD
PRIOR ARRESTS AND THAT DIDN'T,
TURN INTO CONVICTIONS FOR, I
THINK THERE WAS AN ASSAULT.
THERE WAS CONFRONTATIONS WITH
PEOPLE.

THERE WAS PROPERTY CRIMES.
THERE WAS FRAUDULENT ACTIVITY.
>> YOU AGREE THAT OCCURRED AND
THEY WERE APPROPRIATELY PUT
INTO EVIDENCE?

>> I DON'T THINK THEY WERE
APPROPRIATELY PUT INTO EVIDENCE
BECAUSE THEY ARE ARRESTS AND
ALLEGATIONS NOT CONVICTIONS,
NUMBER ONE.

EVEN IF, EVEN IF THEY WERE, I
THINK TWO PIECES OF

DR. PRICHARD'S TESTIMONY WENT
WAY BEYOND THE LINE AND THAT
IS, WHEN HE, REFERENCING A2,
POLICE INTERVIEW OF HILTON'S
EX-WIFE BACK IN THE '70s AS I
RECALL.

NOT THE INTERVIEW IN THE '70s
BUT INVESTIGATING THESE CASES,
THEY INTERVIEWED HER BUT SHE
WAS MARRIED TO HIM BRIEFLY BACK
IN THE '70s, A SECOND MARRIAGE
FOR HER AND SHE HAD TWO
CHILDREN AND ACCORDING TO HER,
THE INTERVIEW TO THE POLICE
OFFICERS, SHE TESTIFIED TO THIS
FRAUDULENT ACTIVITY WENT ON
WITH HIM BUT SHE ALSO SAID, AND
HE SEXUALLY MOLESTED MY
CHILDREN.

>> OKAY, NOW THAT IS SOMETHING,
THAT, WAS THE OBJECTION MADE
THAT THE STATE DID NOT
ESTABLISH THAT THAT ACTUALLY
OCCURRED OR THAT ALLOWING IT TO
BE INTRODUCED THROUGH

DR. PRICHARD WOULD BE UNDULY
PREJUDICIAL?

WHAT WAS THE OBJECTION?

>> IT'S BOTH BECAUSE --

>> I'M ASKING, WHAT WOULD THE
DEFENSE LAWYER SAY?

I SAY A DISTINCTION BETWEEN
SAYING PRICHARD CAN TESTIFY TO
THE FACT THAT THIS CHANGE IN
RITALIN WAS NOT THE OPERATIVE



THING.

THAT THIS GUY HAD DONE A LOT IN
HIS LIFE.

ON THE OTHER HAND ALLOWING
SOMETHING IN THAT'S
QUESTIONABLE AS TO WHETHER IT
EVEN OCCURRED WHICH IS HEARSAY
OF A WIFE FROM THE 1970s ABOUT
MOLESTATION OR POSSIBLE
MOLESTATION, TO ME IS A
DIFFERENT ISSUE.

AND I DON'T, SEEMS LIKE YOU
COMBINED BOTH OF THEM AND I
WANT TO KNOW WHAT WAS THE
OBJECTION AT TRIAL?

>> OBJECTION THROUGHOUT AS
COLLATERAL CRIMES EVIDENCE
COMING IN.

>> ISN'T THAT DIFFERENT,
DIFFERENT OBJECTION TO SAY THIS
IS A COLLATERAL CRIME VERSUS
THERE'S A REAL QUESTION AS TO
WHETHER THIS OCCURRED?

THAT IS, THAT THERE'S NO
COMPETENT EVIDENCE TO
SUBSTANTIATE?

THAT IS WHY WE'RE ALWAYS
CONCERNED ABOUT ARRESTS OR
CERTAINLY AN EX-WIFE THING,
SOMETHING IN A REPORT, WE DON'T
REALLY THINK THAT THAT WOULD BE
ALLOWED INTO EVIDENCE BECAUSE
YOU CAN'T CROSS-EXAMINE IT AND
IT IS PRESENTED AS A FACT.

WAS THAT THE OBJECTION?

>> THAT'S WHAT HAPPENED.

>> I UNDERSTAND THAT HAPPENED.
I'M ASKING IF THAT WAS THE
OBJECTION?

>> AS I RECALL THE OBJECTION AT
THAT MOMENT IT WAS AN
OBJECTION, THEY WERE TALKING
ABOUT COLLATERAL CRIMES.

I BELIEVE IT WAS A COLLATERAL
CRIMES OBJECTION.

IT WAS LATER A MOTION FOR
MISTRIAL WAS MADE ABOUT THE
INTRODUCTION OF THIS TESTIMONY
AND TESTIMONY --

>> YOU APPRECIATE AS AN
EXPERIENCED APPELLATE LAWYER
THE DIFFERENCE BETWEEN SAYING
THIS COLLATERAL CRIME EVIDENCE
SHOULDN'T COME IN, WHEN YOU ARE
TRYING, AS THE STATE, TO REBUT
A CLAIM THAT THIS ONLY STARTED
RECENTLY, VERSUS, THAT YOU



CAN'T ALLOW IN THE BACK DOOR
EVIDENCE OF A POSSIBLE
MOLESTATION BECAUSE THERE'S NO
EVIDENCE IT ACTUALLY OCCURRED?
DO YOU -- I THINK IN ROBERTSON
WE MADE THAT DISTINCTION
BETWEEN HOW YOU DO THAT BUT
THERE'S GOT TO BE AN OBJECTION
BASED ON THAT FOR THE JUDGE TO
BE ABLE TO RULE ON IT.

>> THE OBJECTION AT THAT POINT
IT WAS AGAIN, A COLLATERAL
CRIMES OBJECTION AND ULTIMATELY
A MOTION FOR MISTRIAL WAS MADE.
WHETHER IN THE HEAT OF TRIAL
THEY PARSED OUT ALL THAT OUT OR
NOT I CAN'T RECALL AT THE
MOMENT WITHOUT LOOKING AT
MOTION FOR MISTRIAL.

>> WAS IT SURPRISE.

>> IT WAS A SURPRISE?

>> DID DR. PRICHARD LEARN THAT
BECAUSE HE WAS IN THE COURTROOM
OR WAS THAT SOMETHING HE HAD?
>> HE DID NOT LEARN IT IN THE
COURTROOM BECAUSE THAT NEVER
CAME OUT IN THE COURTROOM.

HE WAS ALLOWED TO STAY IN THE
COURTROOM DURING THE PENALTY
PHASE.

HE LEARNED THAT FROM READING
MATERIALS HE WAS GIVEN.

>> DID HE HAVE A REPORT?

>> HE HAD A REPORT.

>> DID THAT INCLUDE A CHARGE OF
MOLESTATION?

>> IT HAD THE EX-WIFE'S
STATEMENT THAT INCLUDED THAT.
>> HOW COULD THAT BE A SURPRISE
TO THE DEFENDANTS?

>> I THINK IT WAS SURPRISE HE
WAS GOING TO TESTIFY ABOUT IT
BECAUSE --

>> THEN, AGAIN, WHEN YOU SAY
HEAT OF TRIAL THIS IS A DEATH CASE.
>> SURE.

>> AND A PENALTY PHASE.

WAS A MOTION IN LIMINE MADE
ABOUT THAT PARTICULAR
ALLEGATION?

>> NOT THAT PARTICULAR
ALLEGATION, NO.

NOW, THERE WAS BUT IN FACT THE
ARGUMENT WAS, AND IS, THAT IT
WAS DOUBLE HEARSAY AND MORE.

WE DON'T KNOW WHETHER THAT
HAPPENED OR NOT.



WE HAVE THE EX-WIFE'S
STATEMENT.

>> THAT IS THE ARGUMENT YOU'RE
MAKING NOW?

>> I'M MAKING THAT ARGUMENT
NOW.

>> IS THAT HOW YOU BRIEFED IT?
>> I BRIEFED IT AS IMPROPER
NONSTATUTORY AGGRAVATION COMING
IN WITH ALLEGATIONS.

>> DO YOU NOT SEE A DIFFERENCE
BETWEEN, AND I DON'T WANT TO
BEAT THIS BUT THE DISTINCTION
BETWEEN DOUBLE HEARSAY, IT WAS
IMPERMISSIBLY ALLOWED IN NOT
BECAUSE IT WAS A COLLATERAL
CRIME BUT BECAUSE THAT WAS NO
WAY TO ESTABLISH IT ACTUALLY
OCCURRED?

DO YOU SEE THAT AS A
DISTINCTION?

>> I DO SEE THE DISTINCTION.

I SEE THERE IS TWO SEPARATE
DISTINCT ISSUES.

THE CASES I RELIED ON FROM THIS
COURT DEALT WITH PRECISELY
THESE KINDS OF THINGS.
UNSUBSTANTIATED ALLEGATIONS OF
PRIOR CONDUCT COMING IN THROUGH
THE BACK DOOR THAT AMOUNTED TO
NONSTATUTORY AGGRAVATING
CIRCUMSTANCES.

I CITED AT LEAST FOUR CASES.
WHETHER IT GOT PARSED OUT
SPECIFICALLY IN THE TRIAL COURT
WITH A CLEAN OBJECTION BETWEEN
THE TWO DIFFERENT THEORIES,
THEIR MAJOR ARGUMENT WAS THIS
STUFF SHOULDN'T BE COMING IN
PERIOD AND IN FACT, AT ONE
POINT --

>> YOU AGREE, AND MAY NOT, SOME
STUFEF WAS APPROPRIATELY
REBUTTAL TO WHAT THE EXPERT,
FOR THE DEFENDANT TESTIFIED TO?
>> THE DEFENDANT NEVER TESTIFIED.
>> THE EXPERT.

I SAID THE EXPERT FOR THE
DEFENDANT?

>> IT'S INTERESTING THOUGH
BECAUSE DR. PRICHARD WAS
PRESENTING ALL THIS STUFF AS
FOUNDATION FOR WHY HE HAD
ANTISOCIAL PERSONALITY DISORDER
WHICH WASN'T IN DISPUTE.

THE OTHER EXPERTS AGREED HE HAD
ANTISOCIAL PERSONALITY



DISORDER.

IT WASN'T A DISPUTED ISSUE AT
ALL.

THE FOCUS AGAIN, THE TWO MAJOR
PROBLEMS WERE, AGAIN, BRINGING
IN SEXUALLY MOLESTING CHILDREN
WAS IRRELEVANT AND NUMBER TWO,
PERHAPS WE SHOULD HAVE HAD A
CLEANER OBJECTION SAYING WE,
THEY DIDN'T PROVE IT EITHER BUT
IT WAS APPARENT IT WAS BASED
UPON DOUBLE HEARSAY AT LEAST.
MOREOVER --

>> WAS THAT CONTAINED IN POLICE
RECORDS OR EXPERT WITNESS
RECORDS?

>> THE RECORD WAS, ACCORDING TO
DR. PRICHARD, SAID, I READ THIS
IN A POLICE INTERVIEW.

>> POLICE INTERVIEW.

>> OF THE EX-WIFE.

SHE TALKED ABOUT OTHER
UNCHARGED CRIMES BECAUSE THIS
ONE KIND OF WENT BEYOND THE
PALE ONCE YOU TALK ABOUT
SEXUALLY MOLESTING CHILDREN
WHICH HAD NOT BEEN AN ISSUE IN
THIS CASE BEFORE THAT CERTAINLY
WILL INFLAME THE JURY.

>> YOU GET INTO BECAUSE YOU
HAVE A EXPERT TESTIFYING BASED
ON TE RECORD RATHER THAN PERSONAL
EXAMINATION.

SO THE QUESTION RISES AS TO THE
EXTENT THAT TYPE OF WITNESS
UNDER OUR EVIDENCE CODE, HOW
FAR CAN THEY GO WITHIN THOSE
KINDS OF RECORD AND DOCUMENTS
THAT WE'RE DEALING WITH.

THAT'S WHAT I WAS TRYING TO
UNDERSTAND THE SOURCE OF THIS?
>> AS I UNDERSTAND THE EVIDENCE
CODE IS THERE'S, EXPERTS ARE
ALLOWED TO TESTIFY TO OPINIONS.
THEY'RE ALLOWED TO RELY ON BOTH
ADMISSIBLE AND NONADMISSIBLE
BACKGROUND INFORMATION.

>> RIGHT.

>> THAT DOESN'T MAKE THE
NON-ADMISSIBLE BACKGROUND
INFORMATION ADMISSIBLE.

>> I AGREE.

>> THAT'S WHAT HAPPENED HERE.
>> THE QUESTION TO WHAT EXTENT
CAN THEY RELY UPON INFORMATION
AND TO WHAT EXTENT CAN THE
INFORMATION BE AIDED IN THE



COURTROOM WITHOUT PLACING THE
DOCUMENT IN EVIDENCE?

>> YOU KNOW, THAT QUESTION
WASN'T PRECISELY LITIGATED
BELOW.

>> THAT IS WHAT JUSTICE
PARIENTE IS SAYING.

OBJECTIONS WEREN'T MADE SO YOU
COULD CONTEST ALL THESE
DIFFERENT THINGS.

>> YOU KNOW THE EXPERTS
ROUTINELY REVIEW A LOT OF
MATERIALS BEFORE THEY RENDER
THEIR OPINIONS.

>> SURE.

>> THEY OFTEN SUMMARIZE THEM,
YOU KNOW, SOME OF THEIR
BACKGROUND INFORMATION.

I THINK THE QUESTION HERE WENT
OVER THE LINE BECAUSE THIS WAS
INADMISSIBLE EVIDENCE.

>> IF WE, I KNOW THE STATE GOES
TO THIS BUT IN THIS CASE I'M
GOING TO GO TO IT FIRST, WHICH,
LET'S ASSUME THAT PARTICULAR
BIT OF TESTIMONY SHOULDN'T HAVE
COME IN.

IN TERMS OF THE AGGRAVATORS IN
THIS CASE, YOU HAVE THE
KIDNAPPING, PECUNIARY GAIN.
YOU'VE GOT THE OTHER MURDER
THAT OCCURRED.

YOU HAVE CCP, MAYBE NOT HAC

BUT EVEN WITHOUT THOSE YOU'VE
GOT SUBSTANTIAL AGGRAVATION.
HOW WOULD THIS BE, WHY WOULD
THIS NOT BE HARMLESS ERROR IF
IT WAS PROPERLY OBJECTED TO BUT
IF IT WAS IMPROPERLY OBJECTED
TO HOW WOULD THIS CONSIDERED TO
EVEN BE FUNDAMENTAL ERROR SO
THAT IT DEPRIVED MR. HILTON OF
A FAIR AND RELIABLE PENALTY
PHASE?

IN OTHER WORDS, I DON'T, IN THE
CONTEXT OF THE AGGRAVATION IN
THIS CASE.

>> WHY ISN'T IT HARMLESS?

>> THAT IS IF IT WAS OBJECTED
TO.

IF EITHER, WHY WAS IT HARMLESS
IF IT IS NOT OBJECTED TO HOW IS
IT FUNDAMENTAL ERROR?

>> IT WAS, IT WAS, I THINK
ANYTIME YOU INJECT SOMETHING
LIKE UNCHARGED ALLEGATIONS OF
CRIMINAL CONDUCT, PARTICULARLY



WHEN YOU'RE TALKING ABOUT
SEXUALLY MOLESTING CHILDREN,
WHEN IT IS NOT RELEVANT TO THE
CASE --

>> WHAT WAS THE EXACT STATEMENT
MADE?

WHAT DID THE EXPERTS SAY THAT
THE EX-WIFE, DO YOU HAVE THE
QUOTE?

>> I HAVE QUOTED PART OF IT IN
THE BRIEF BUT ACTUALLY HE WENT
ON ABOUT THIS ALLEGATION FOR A
COUPLE OF PAGES IN THE RECORD.
HE SAID THAT SHE INDICATED THAT
HER, IN ADDITION TO THE FRAUD
THINGS THAT SHE HAD TALKED
ABOUT, THAT HER 9-YEAR-OLD
DAUGHTER SAID THAT HE TOUCHED
ME SEXUALLY, REPORTED THAT TO
HER ACCORDING TO HER STATEMENT.
AND THAT SHE ALSO LEARNED LATER
HE HAD ALSO BEEN SEXUALLY
INAPPROPRIATE AND TOUCHED AND
INVOLVED WITH HER SON.

SO SHE TESTIFIED TO BOTH.

IN FACT, SHE --

>> THAT WAS HOW MANY YEARS
BEFORE?

>> I'M SORRY?

>> WHAT YEAR DID THAT OCCUR?
>> AS I RECALL THEY WERE
MARRIED I THINK IT MAY HAVE
BEEN BACK IN THE '70s.

I HAVE TO DOUBLE-CHECK.

>> DID THE PROSECUTOR IN
CLOSING ARGUMENT TALK ABOUT
THAT?

>> THE PROSECUTOR DID NOT TALK
ABOUT THE SEXUAL OFFENSES.

THE OTHER MATTER I WOULD LIKE
TO BRING UP IN A MOMENT HE DID,
BUT NOT ABOUT THE SEXUAL
MOLESTATION ALLEGATIONS.

SHE ALSO, YOU KNOW, SHE
CONFRONTED, SHE SAID SHE
CONFRONTED MR. HILTON ABOUT IT
AND HE SAID HE ADMITTED TO

IT BUT DIDN'T SEE ANYTHING
WRONG WITH IT AND, YOU KNOW,
THOSE TYPES OF THINGS ALL CAME
OUT IN FRONT OF THE JURY.

>> IN THE CONTEXT, SHE WAS
TALKING TO A POLICE OFFICER
ABOUT WHAT?

WAS SHE REPORTING THIS SEXUAL
CONDUCT OR --

>> I'M ASSUMING THIS WAS A



POLICE INTERVIEW BASED UPON ALL
THE BACKGROUND INFORMATION THEY
WERE GATHERING ON MR. HILTON.
THIS WAS A VERY INVOLVED CASE
BOTH IN GEORGIA AND HERE AND I
BELIEVE IT WAS THE GEORGIA
BUREAU OF INVESTIGATION POLICE
AGENT THAT WERE GATHERING
INFORMATION.

>> SO IT WAS A MORE, THE POLICE
REPORT --

>> WAS MORE RECENT.

>> WAS MORE CONTEMPORANEOUS.

>> CORRECT.

>> BUT THE EX-WIFE WAS RELATING
SOMETHING HAPPENED --

>> YEARS EARLIER.

>> WAS THERE ANY OTHER
SUBSTANTIATION THAT OCCURRED?
>> NO. NO.

AGAIN BASED ON THIS COURT'S
CASES THIS IS THE KIND OF
EVIDENCE THAT TAINTS THE
PENALTY PHASE.

IT IMPACTS THE, BY INJECTING
NONSTATUTORY AGGRAVATING
CIRCUMSTANCES INTO IT.

IT'S A DEFECT THAT, HOW DO YOU,
HOW DO YOU PARSE OUT WHAT KIND
OF TAINT THAT MAY HAVE HAD ON
THE JURORS?

>> THAT WOULD BE UNDER THE
HARMLESS ERROR STANDARD.

>> RIGHT.

>> IF IT'S NOT OBJECTED TO

YOU HAVE TO GO TO THE HIGHER
STANDARD.

>> WITH THAT IN LIGHT OF WHAT HE
ACTUALLY DID HERE, THE KIND OF
CRIME IT WAS, KIDNAPPING,
MURDER, THE DECAPITATION,
ADMISSION THIS WASN'T THE FIRST
TIME, IN LIGHT OF THOSE

FACTS HOW COULD IT POSSIBLY BE

PREJUDICIAL?
>> IT'S A, IT'S A STRUCTURAL
PROBLEM.

IT'S A STRUCTURAL PROBLEM IN
THE FAIRNESS OF THE PENALTY
PHASE. IT IS A DUE

PROCESS QUESTION. WHEN WE'RE
TALKING ABOUT IMPOSING THE
ULTIMATE PENALTY ON AN
INDIVIDUAL, THIS COURT HAS, HAS
IN THE PAST HELD WE'RE NOT
GOING TO ALLOW THIS TO HAPPEN.
YOU HAVE TO BE MORE CAUTIOUS IN



A PENALTY PHASE OF A CAPITAL
TRIAL WITH THIS KIND OF
INFORMATION COMING IN.

AGAIN I QUOTE THE PERRY,
HITCHCOCK DECISIONS.

IN FACT IN A COUPLE OF THOSE
CASES THE ALLEGATIONS WERE MUCH
LESS EGREGIOUS THAN WHAT WE HAD
HERE AND THE COURT REVERSED
NEVER.

IT IS A STRUCTURAL DEFECT AND
IF WE ALLOW THE HORRENDOUSNESS
OF OFFENSE TO CONTROL THE
FAIRNESS OF THE PROCEEDINGS
THEN, YOU KNOW, WE'RE GOING TO
START BUMPING INTO REAL
CONSTITUTIONAL PROBLEMS
VIS-A-VIS DUE PROCESS AND THE
APPLICATION OF THE DEATH
PENALTY.

I THINK THEREIN LIES A REAL
PROBLEM.

>> WE SHOULD LOOK AT THE RECORD
COME TO THE CONCLUSION THAT THE
DEFENSE APPROACH WAS THAT THIS
DEFENDANT WAS A GREAT,

ORDINARY GUY, LAW-ABIDING
CITIZEN, STRAIGHT ARROW KIND OF
PERSON UNTIL HE WAS MEDICATED
AND THAT WAS THE APPROACH THE
DEFENSE WAS TAKING.

THIS KIND OF INFORMATION
ADMISSIBLE TO A EXPERT WITNESS
TESTIFYING WITH REGARD TO HIS
EXPERT OPINIONS WITH REGARD TO
STATUS OF THE DEFENDANT?

>> I DON'T THINK THAT IT WOULD
BE ADMISSIBLE THROUGH THE
TESTIMONY OF THE EXPERT ABOUT
STUFF THAT HE REVIEWED FOR
PURPOSES OF RENDERING

OPINION.

IT MAY HAVE BEEN THE SUBJECT
MATTER OF EVIDENCE THAT THE
PROSECUTION MAY HAVE WANTED TO
TRY TO PROVE IN THE PROCEEDINGS
BUT THERE IS NO PROOF.

>> THAT GOES BACK TO THE
QUESTION OF TYPE OF OBJECTION
OF WHAT WAS PRESENTED AND HOW
THAT WAS PRESENTED.

>> YEAH.

THE STATE MADE NO EFFORT TO TRY
TO ACTUALLY PROVE THESE THINGS.
THIS JUST CAME OUT.

>> THE DEFENDANT DIDN'T, I MEAN
THE TRIAL COURT LOOKING AT HIS



SENTENCING ORDER DOESN'T
REFERENCE THAT AT ALL?

>> HE DOES NOT REFERENCE THE
SEXUAL MOLESTATION ISSUE.

SEE I'M ABOUT OUT OF TIME AND I
HAVE BRIEFED THIS ISSUE.

I WOULD ASK THE COURT TO LOOK
AT IT.

THERE WAS ALSO A QUESTION OF,
INDICATIONS, THEY HAD
INDICATIONS

THAT MR. HILTON MAY HAVE BEEN
INVOLVED IN MAKING THIS HORROR
MOVIE WHERE THE SUBJECT MATTER
WAS TO RELEASE YOUNG WOMEN IN
THE WOODS AND HUNT THEM DOWN
LIKE PREY.

THAT WAS TOTALLY UNFOUNDED.
THEY HAD, WHEN IT FIRST CAME UP
AND ACTUALLY DURING THE MOTION
FOR MESS TRIAL, WHEN IT FIRST
CAME UP DURING THE TESTIMONY OF
A DEFENSE EXPERT,

HE JUST MENTIONED EMPLOYER SAID
HE WAS INVOLVED IN MAKING A
MOVIE.

HE THOUGHT IT WAS DELUSIONAL
THAT HE WAS INVOLVED IN MAKING
A MOVIE.

HE WAS CROSS-EXAMINED ON THAT
QUESTION BUT THE PROSECUTOR
INJECTED THE CONTENT OF THE
MOVIE.

THE EXPERT DIDN'T KNOW ANYTHING
ABOUT THE MOVIE.

BUT THE PROSECUTOR INJECTED THE
CONTENT OF THE MOVIE INTO THE
CASE THROUGH HIS QUESTIONING.
LATER ON DR. PRICHARD PICKED UP
ON THAT.

TOOK IT AS A PROVEN FACT HE WAS
INVOLVED WITH THE MOVIE AND
SAID, LOOK, LOOK WHAT HAPPENED.
YOU KNOW, THESE CRIMES, HE
BROUGHT IT TO FRUITION IN REAL
LIFE, THIS MOVIE.

WELL, THE ONLY EVIDENCE --

>> WHAT DID THE DEFENSE DO WHEN
THE FIRST WITNESS TALKED ABOUT
THIS MOVIE?

>> THERE WAS NO OBJECTION.

AND THE REASON WAS, THE

WITNESS KNEW NOTHING ABOUT THE
MOVIE.

WOULD HAVE BEEN NICE TO HAVE AN
OBJECTION, CONTENT OF THE
PROSECUTOR'S QUESTIONS BUT IT



WAS BROUGHT UP AT THE END AND
IT WAS ALSO REFERRED BACK TO IN
MOTION FOR NEW TRIAL BECAUSE
DR. PRICHARD BROUGHT IT UP AND
DR. PRICHARD USED IT AS IF IT
WAS PROVEN AND IN FACT THERE
WAS NO PROOF AND THE PROSECUTOR
WHEN ASKED SAID, I DON'T REALLY
HAVE A SOURCE FOR THAT BECAUSE
THERE WAS ONE-PAGE REPORT THAT
INDICATED IT BUT I DON'T HAVE A
SOURCE.

>> DID DR. PRICHARD GET IT FROM
THE TESTIMONY THAT HAD ALREADY
COME IN OR WAS IT A PART OF THE
DOCUMENTARY EVIDENCE THAT

DR. PRICHARD REVIEWED?

>> THAT'S NOT CLEAR.

CLEAR WHERE HE GOT IT.

WHETHER HE ACTUALLY HAD THE
DOCUMENT.

WHICH WE DON'T KNOW, HAD NO
SOURCE MENTIONED OR WHETHER HE
HAD HEARD IT MENTIONED IN THE
COURTROOM.

BUT HE HAD ACCESS TO ALL THE
DOCUMENTS AS WELL AS THAT AND
HE --

>> YOU'RE DOWN TO TWO MINUTES
FOR REBUTTAL.

>> LET ME SAVE THAT TIME.

I APPRECIATE IT.

>> MAY IT PLEASE THE COURT.
MEREDITH CHARBULA, FOR
APPELLEE, ATTORNEY GENERAL'S
OFFICE.

AND THE STATE OF FLORIDA.

I THINK FIRST JUST TOUCHING ON
THE FIRST ISSUE, JUSTICE
QUINCE, THE NOTION OF THIS
ADMISSIBILITY OF THE STATEMENT,
I STARTED HUNTING IN SEPTEMBER,
THE STATEMENT, MR. HILTON MADE
TO A INVESTIGATOR FROM THE LEON
COUNTY SHERIFF'S OFFICE DURING
THE COURSE OF TAKING SWABS FOR
DNA AND HE ALSO REPEATED IT
WHEN HE WAS BEING TRANSPORTED
FROM GEORGIA TO FLORIDA AND HE
SAID HE STARTED HUNTING IN
SEPTEMBER.

AND AS HE SAID --

>> WHAT DOES THAT MEAN?

>> WELL THE TRIAL JUDGE FOUND
THAT, WHEN THE OBJECTION WAS
MADE FOUND THAT IT DID NOT
IMPLY THAT HE HAD COMMITTED



OTHER CRIMES.

>> WHAT DOES IT MEAN?

>> WELL, I THINK ONE REASONABLE
INTERPRETATION OF THAT IS THAT
HE STARTED HUNTING FOR PREY IN
SEPTEMBER, WHICH IS OF COURSE
DIRECTLY RELEVANT, IF YOU TAKE
IT THAT WAY. AS I SAY, I THINK
WE, I MENTIONED IN MY BRIEF WE
TO TAKE THIS FROM THE
PERSPECTIVE THE JURY HEARING
THIS WHO DOESN'T KNOW ABOUT THE
MEREDITH EMERSON CASE.

>> EXCEPT FOR, LIKE I TOLD YOU
BEFORE, WHEN I SAW YOU BEFORE,
REMEMBER I SAID I WOULD GIVE
YOU ONE FOR FREE.

NOTHING BEFORE SEPTEMBER, OKAY?
I MEAN I'M NOT JOKING.

SO COUPLED, WHAT DOES THAT
MEAN?

WHAT DOES THAT STATEMENT MEAN?
>> AGAIN IT IS FAIRLY AMBIGUOUS
BUT ONE REASONABLE
INTERPRETATION OF THAT IS THAT
HE PREMEDITATED THIS MURDER AS
EARLY AS SEPTEMBER 2007, WHICH
WOULD MAKE IT --

>> HE SAID I WOULD GIVE YOU ONE
FOR FREE, DOESN'T THAT, I MEAN,
TO ME, ISN'T THE PROBLEM YOU'RE
NOT SURE AND THE JURY'S THERE
THINKING, WITH THERE MUST BE
SOMETHING ELSE, ANOTHER CRIME
THAT IS, YOU KNOW, I DON'T SEE
WHERE THE PROBATIVE VALUE I
GUESS OUTWEIGHS SOME
SPECULATION AS TO WHAT THAT
MEANS? I MEAN --

>> WHAT THE FOCUS OF THE
OBJECTION AND THE CONCERN BY
THE DEFENDANT, AND EVEN IN THE,
HILTON'S INITIAL BRIEF I
STARTED HUNTING, NOT THE,

WE’LL GIVE YOU ONE FOR FREE.
BUT IN ANY EVENT --

>> HOW DOES THAT HELP THE
STATE'S CASE, I STARTED HUNTING
LIKE HUNTING FOR PREY, LIKE
ANIMALS YOU'RE TALKING ABOUT?
>> WELL I THINK THAT THAT,
GIVEN WHAT WE KNOW ABOUT THE
CASE I THINK THAT IT'S
REASONABLE TO CONCLUDE HE
STARTED HUNTING FOR CHERYL
DUNLAP, ALTHOUGH HE DIDN'T KNOW
HER NAME AT THAT POINT BUT IT'S



RELEVANT TO PREMEDITATION.

IT IS RELEVANT TO CCP.

OF COURSE IN THE GUILT PHASE IT
IS RELEVANT TO PREMEDITATION.
IN THE PENALTY PHASE IT IS
RELEVANT TO CCP, I STARTED
HUNTING IN SEPTEMBER.

THE STATE WAS REQUIRED TO PROVE
THIS MURDER WAS PREMEDITATED.
THAT WAS ONE ELEMENT OF THE
PROOF PREMEDITATION IF YOU WANT
TO TAKE IT TO MEAN THAT I
STARTED HUNTING FOR HUMAN PREY
IN SEPTEMBER 2007.

SO IT'S CLEARLY ADMISSIBLE.

THE JUDGE, EVEN THOUGH HE FOUND
IT WASN'T, TRIAL JUDGE, VERY
EXPERIENCED TRIAL JUDGE, FOUND
ALTHOUGH IT WASN'T COLLATERAL
CRIME EVIDENCE HE STILL DID THE
403 BALANCING TEST ON THAT
EVIDENCE AND HE FOUND IT WAS
EXCEPTIONALLY PROBATIVE TO
PREMEDITATION.

SO WHEN SOMETHING IS
EXCEPTIONALLY RELEVANT AND
PROBATIVE YOU HAVE TO HAVE
PREJUDICE TO THE SKY TO EXCLUDE
IT.

>> NOBODY SAID ANYTHING ABOUT
THE ONE, I WOULD GIVE YOU ONE
FOR FREE, WHICH DOESN'T SEEM

TO -- THE ONLY THING, IN MY MIND,
HAD TO DO WITH THE OTHER
CRIME?

BUT NOBODY MADE THAT ARGUMENT?
>> THAT WASN'T THE FOCUS OF THE
ARGUMENT.

IT WAS THE, I STARTED HUNTING,
WHICH WAS ALSO THE FOCUS ON
APPEAL.

NOW GOING TO THE SECOND ISSUE
OF COURSE THE ISSUE IS WHETHER
THAT'S PROPER REBUTTAL OR IT'S
IMPROPER NON-STATUTORY
AGGRAVATION.

>> WHAT ABOUT THE ARGUMENT,
WHICH IS I AGREE IT IS PROPER
REBUTTAL TO SAY, WELL, IF YOU
SAY RITALIN WAS WHAT CHANGED
THIS PERSON, YOU GO BACK BUT
I'M MOST CONCERNED ABOUT A BACK
DOOR OF SOMETHING THAT, EX-WIFE
SAID HAPPENED IN THE '70s ABOUT
A POSSIBLE MOLESTATION, AND
ALLOWING THAT TO COME IN.

WAS THAT OBJECTION, WAS THAT,



WAS IT MADE THAT WAY?

>> IT WAS OBJECTED TO AS
COLLATERAL CRIME.

COLLATERAL CRIME.

>> SO NOT AS TO QUESTIONING
WHETHER IT HAPPENED?

>> NOT THE SEXUAL ACT.

NOT THE SEXUAL ACT.

>> OKAY.

>> THE ISSUE OF THE MOVIE,
THERE WAS AN ISSUE OF WHETHER
THAT HAD HAPPENED.

AND SO LET ME MAYBE TAKE THE
MOVIE, THE EASIER ONE FIRST
PERHAPS.

DR. WU DURING HIS TESTIMONY,
REFERENCED --

>> DEFENSE EXPERT.

>> DEFENSE EXPERT, DR. WU.

HE TESTIFIED ABOUT IT WAS HIS
UNDERSTANDING THAT MR. TABOR,
WHO WAS GARY HILTON'S BOSS FOR
SOME 10 YEARS BEFORE THIS
MURDER, HAD SAID APPARENTLY
DURING THE COURSE OF THIS
INVESTIGATION INTO THE MEREDITH
EMERSON MURDER, THAT HILTON HAD
SAID HE HAD PRODUCED OR HE HAD
HELPED MAKE THIS MOVIE, DEADLY
RUN.

SO THAT CAME IN WITHOUT
OBJECTION.

DR. WU SAID THAT, HIS
UNDERSTANDING IS THAT MR. TABOR
SAID THAT MR. HILTON ADMITTED
THAT HE HAD MADE THIS MOVIE.
SO AT THIS POINT THERE IS NO
OBJECTION.

THEN DR. PRICHARD REFERENCES IT
ON REBUTTAL.

AND I THINK THAT IS REALLY KEY
DISTINCTION WHEN THE
DEFENDANT'S CITATION TO
GERALDS, PERRY, HITCHCOCK, WHAT
IS THE DIFFERENCE IN THOSE
CASES? ALL THOSE NON-STATUTORY
AGGRAVATION CAME OUT IN
CROSS-EXAMINATION OF THE
DEFENDANT'S WITNESSES, NOT ON
REBUTTAL.

I'M NOT PRETENDING TO SAY THAT
THE STATE COULD HAVE CALLED
DR. PRICHARD UP FRONT IN
ANTICIPATORY REBUTTAL OR COULD
HAVE PRESENTED THIS, YOU KNOW,
IN THEIR CASE IN CHIEF AT THE
PENALTY PHASE.



>> SO THE MOVIE REBUTTED WHAT?
WAS THE MOVIE, DO WE KNOW THE
MOVIE WAS MADE?

>> NO.

WELL, NO, I DON'T THINK THE
ISSUE WAS WHETHER THE MOVIE WAS
MADE.

IT WAS A QUESTION WHETHER
HILTON PARTICIPATED IN IT.

I DON'T THINK IT WAS DISPUTE
ABOUT WHETHER THIS MOVIE WAS
MADE.

I THINK THE DISPUTE WAS WHETHER
HILTON HAD A HAND IN SUGGESTING
THE THEME, WHICH WAS HUNTING
DOWN WOMEN IN THE FOREST AND
KILLING THEM.

THAT WAS THE ISSUE.

EVEN THOUGH THE EXPERTS, THE
DEFENSE EXPERTS --

>> WAS THERE EVER A QUESTION AS
TO WHETHER THAT WAS THE

SUBJECT OF A MOVIE?

THAT IS WOMEN, TO ME, THINKING
ABOUT PUTTING SOMETHING
TOGETHER THAT IS REALLY
INFLAMMATORY ON THE ISSUES OF
CCP, ALL OF THAT, THAT YOU HAVE
NOW PARTICIPATED IN MAKING A
MOVIE ABOUT THE EXACT THING
THAT YOU THAT YOU PROCEED TO
DO.

AS A JUROR I WOULD FIND THAT
VERY POWERFUL IF ALL THAT IS
LINKED TOGETHER TO HIM.

IF THERE QUESTIONS WHETHER IT
WAS MADE OR HE HAD ANYTHING TO
DO WITH IT, THEN THAT IS
AWFULLY SKETCHY.

SO EXPLAIN THAT A LITTLE BIT
MORE.

>> I CAN'T TELL YOU IT'S MADE.
IT IS NOT IN THE RECORD AND I
DIDN'T CHECK MY NETFLIX.

SO I CAN'T TELL YOU IT WAS
MADE.

WHAT I CAN TELL YOU THAT THE
REAL ISSUE WAS WHETHER

HILTON PARTICIPATED IN THE
POINT SUGGESTING THE THEME AND
HELPED PRODUCE THE FILM.

THAT WAS THE ISSUE.

WHEN THE ISSUE OF WHETHER
HILTON DID THAT CAME UP,

MR. MEGGS HAD A REPORT AND
THAT'S THE REPORT.

>> REASONABLE TO INFER THAT THE



ONE DR. PRICHARD RELIED ON.

HE HAD A WHOLE BUNCH OF REPORTS
THAT IS WHAT HE RELIED ON AND
MR. MEGGS READ THIS INTO THE
RECORD.

WHAT I THINK IS IMPORTANT, READ
THIS REPORT INTO THE RECORD.

HE UP FRONT DIDN'T KNOW THE
SOURCE OF IT BUT IT APPEARED IT
WAS PART OF THE INVESTIGATION.
>> I GUESS WHAT I'M CONCERNED
ABOUT, AND I WILL LOOK AT

DR. PRICHARD’S TESTIMONY IT
SEEMS AND YOU HAVE THIS WHOLE,
PERIOD OF TIME SITTING THROUGH
THE WHOLE PENALTY PHASE SITTING
THROUGH EVERYTHING AND TOOK
EVERYTHING HE COULD POSSIBLY
COME UP WITH, A LITTLE HERE, A
LITTLE THERE, AND BECAUSE THE
STATE BELATEDLY DID NOT HAVE A
CHANCE TO EVALUATE, THAT WAS
THE STATE'S DELAY, AND JUST
KIND OF PUT THIS EVERYTHING IN
THE KITCHEN SINK IN AND GOT
SPATTED OUT.

THAT IS THE CONCERN THAT IS NOT
REALLY HOW WE WANT EXPERT
OPINIONS TO BE COMING WITH A
LITTLE HERE, A LITTLE THERE.

I MEAN MY GOODNESS, I BET WE
COULD PUT TOGETHER A PICTURE OF
ALMOST ANYBODY IF YOU WENT OVER
THEIR WHOLE LIFE AND HEARSAY
AND THIS GO, HEY, THIS PERSON
SAID THEY'RE GOOD BUT THEY'RE
REALLY BAD.

IS THAT A CONCERN I SHOULD HAVE
IN THIS CASE?

>> NO, YOUR HONOR.

IF YOU ACTUALLY LOOK AT

DR. PRICHARD’S TESTIMONY IT WAS
VERY FOCUSED ON THE FOCUS THAT
MR. HILTON IS A PSYCHOPATH.

HE IS ANTI-SOCIAL.

HE DOESN'T HAVE

SCHIZOAFFECTIVE DISORDER.

EVEN THOUGH THE DEFENSE EXPERTS
DID ACKNOWLEDGE THAT MR. HILTON
SHOT HIS STEPFATHER, COMMITTED
AN ACT OF ARSON, BEEN INVOLVED
IN AGGRAVATED ASSAULT,
THREATENED HIS BOSS, STOLE FROM
PEOPLE, CHEATED PEOPLE, EVEN
THOSE MENTIONED OVER THE COURSE
OF HIS LIFE, DR. WU WENT

SO FAR AS TO TESTIFY WITHOUT



RITALIN, MR. HILTON WOULD NOT
HAVE COMMITTED THIS CRIME.

DR. STRAUSS DESCRIBED

MR. HILTON’S INVOLVEMENT IN
MINOR SCRAPES THROUGH THE LIST
LIFE BUT NOTHING OF THIS
MAGNITUDE.

>> YOU JUST SAID, IT CAME IN,
THEY ADMITTED HE HAD BEEN
INVOLVED IN ARSON AND, IN
SHOOTING HIS STEPFATHER.

THAT HE HAD DONE ALL THAT.

NOW YOU SAY IN ADDITION TO
THAT.

HE MADE A MOVIE ABOUT THE EXACT
THING HE DID.

ALL OF SUDDEN NOW YOU TAKE IT,
THIS IS ONE SICK PERSON.

AND HE MOLESTED HIS CHILDREN.
YOU GO FROM THINGS THAT MAYBE
ARE EXPLAINABLE IN LIGHT, NOT
IN MOST PEOPLE'S LIVES BUT
THINGS THAT ARE CHILDHOOD
THINGS.

MAYBE HE WAS PROTECTING HIS
MOTHER, SO THE SHOOTING DOESN'T
SEEM SO BAD.

AND NOW YOU'VE GOT A TOTAL
PERVERT.

IS, IT TRANSFORMS FROM THAT
WITHOUT THERE BEING THE REAL
BASIS THAT THOSE THINGS, IN
FACT, EITHER, THAT HE WAS
INVOLVED IN AND THEY'RE
ACCURATE.

THAT'S MY CONCERN.

>> WELL I UNDERSTAND WHAT YOU
MEAN, YOUR HONOR, BUT I THINK IF
YOU LOOK AT DR. PRICHARD’S
TESTIMONY IN TOTALITY WHAT YOU
SEE IS HIM, YOU KNOW, REBUTTING
THE SCHIZOAFFECTIVE DISORDER.

THEIR THEORY WAS
SCHIZOAFFECTIVE DISORDER, ORGANIC
PERSONALITY DISORDER AND THE
RITALIN MADE ME DO IT.

AND SO --

>> DON'T YOU REBUT IT THAT
RITALIN IS COMMON DRUG THAT
DOES NOT CAUSE SOMEBODY TO
START HUNTING A WOMAN DOWN AND
THEN DOING WHAT HE DID IN THIS
CASE?

IT IS, THAT IS, LIKE AN ABSURD
ARGUMENT FROM THE
PHARMACOLOGICAL POINT OF VIEW



THAT THAT IS NOT THE, A KNOWN
SIDE EFFECT OF RITALIN?

I MEAN, I JUST DON'T KNOW THAT
YOU REBUT IT BY GOING, HERE'S
ALL THE OTHER STUFF THAT HE
MIGHT HAVE DONE AND WE DON'T
REALLY KNOW HE DID IT OR NOT
BUT THAT WOULD REALLY SHOW THAT
THIS GUY HAS ALWAYS BEEN LIKE
THIS, NOT JUST THE LAST TWO
YEARS?

>> WELL, I DON'T KNOW HOW YOU
CAN TELL A JURY, BECAUSE ALL
THIS, ALTHOUGH THIS WAS
MENTIONED BY THE DEFENSE
EXPERTS.

YOU KNOW, IT WAS A MENTIONED
WITH NO DETAIL AND THE OVERALL
THEME WAS, THAT YOU KNOW, HE
WAS MENTALLY, HE HAD A MAJOR
MENTAL ILLNESS, SCHIZOAFFECTIVE
DISORDER AND HIT ON THE HEAD
AND KNOCKED UNCONSCIOUS WHEN HE
WAS A CHILD AND RITALIN MADE
HIM DO IT.

>> YOU SAID IT WAS OKAY AS A
CROSS, AS A REBUTTAL.

WHEN DR. WU TESTIFIED WHAT YOU
WOULD SAY IS, COULD THE STATE
SAY ISN'T IT TRUE THAT HE
MOLESTED HIS DAUGHTER

AND SON OR STEPDAUGHTER AND
STEPSON?

WOULDN'T THAT, THAT HAPPENED
BEFORE RITALIN?

WOULD THAT BE PROPER
CROSS-EXAMINATION?

CERTAINLY IF IT'S PROPER IN
REBUTTAL IT WOULD BE PROPER IN
CROSS-EXAMINATION?

>> YOU KNOW THE PROBLEM WITH
THAT IS THAT THIS COURT I THINK
HAS DISTINGUISHED, LIKE IN
CASES LIKE GERALDS, PERRY AND
HITCHCOCK OF ASKING, LIKE MOST
OF THESE WERE LAY WITNESSES.

I THINK ARGUABLY YES, THEY
COULD DO THAT BUT DR. WU WAS A
PET SCAN,

HE WAS PRIMARILY THE BRAIN
DAMAGE GUY.

AND SO, YES, PERHAPS HE COULD
HAVE DONE THIS WHEN HE SAID OH,
PERHAPS THAT QUESTION COULD
HAVE BEEN ASKED WHEN HIS
OPINION WAS --

>> THE RITALIN WAS THE TRIGGER



FACTOR?

>> DR. STRAUSS, ABBIE STRAUSS.
>> CAN HE COULD HAVE BEEN
CROSS EXAMINED ABOUT, DID YOU
KNOW HE MADE A MOVIE ABOUT THIS
EXACT SITUATION?

>> ARGUABLY, YES, BUT THE --
>> I THOUGHT YOU SAID THAT
WOULD BE A QUESTION YOU COULD
CROSS-EXAMINE ABOUT THAT UNLESS
IT ACTUALLY HAPPENED?

>> WELL THERE WAS NO, THE
STATE OFFERED EVIDENCE THAT
HILTON HAD PARTICIPATED IN
MAKING THIS, IN THIS MOVIE OR
AND THEY DIDN'T CONTEST THE
SEXUAL ABUSE.

THEY ARGUED IT WAS COLLATERAL
CRIME EVIDENCE.

BUT I THINK WHAT THIS, I THINK
THIS COURT HAS CAUTIONED IN
CASES LIKE GERALDS, PERRY AND
HITCHCOCK, CROSS-EXAMINATION
YOU HAVE TO BE CAREFUL NOT TO
BRING IN NONSTATUTORY, THAT IS
MORE NONSTATUTORY AGGRAVATION
WHEN YOU BRING IT IN THAT WAY.
BUT THE PROPER WAY LIKE THIS
COURT SAID IN ZACK TO BRING IT
UP IN REBUTTAL.

THE STATE IS NOT SAYING THIS
COULD HAVE BEEN BROUGHT IN
DURING THE STATE'S CASE BUT IT
IS PROPER IN REBUTTAL TO REBUT
THIS OVERALL THEME OF THE
DEFENSE IS IS THAT THIS GUY
ALTHOUGH HE HAS GOTTEN INTO
SOME MINOR SCRAPES, THAT HE
HASN'T BEEN VIOLENT OR
VIOLATED THE LAW OR VIOLATED
THE PERSONAL RIGHTS OF OTHERS
TO A GREAT EXTENT UNTIL HE WENT
ON RITALIN.

>> BECAUSE I'M VERY CONCERNED
ABOUT WHAT YOU JUST SAID.

I CAN NOT IMAGINE THAT WE HAVE
GONE THROUGH CASE LAW THAT SAYS
THE SAME BAD ACTS THAT IS GOING
TO REFUTE WHAT AN

EXPERT SAYS, AND NOT BE
PROPERLY SUBJECT TO
CROSS-EXAMINATION, BUT IT CAN
COME OUT IN THE REBUTTAL.

NOW CLEARLY IF YOU'RE TALKING
ABOUT THE WIFE TESTIFYING ON
REBUTTAL THAT THIS HAPPENED,
OR YOU'RE TALKING ABOUT THE



PERSON THAT MADE THE MOVIE
COMING IN AND SAYING, AND HE
PARTICIPATED, I WOULD AGREE.
BUT IF WE'RE NOW TALKING ABOUT
SOMETHING COMING IN THROUGH THE
BACK DOOR, IT SEEMS TO ME THAT
THE SAME REASON YOU COULD PUT
IT IN THROUGH A BACK DOOR ON,
IF YOU, IN THAT WAY ON, IF
THERE'S EVIDENCE IN THE RECORD,
WOULD ALLOW YOU TO, REQUEST TO
THE JUDGE TO BE ABLE TO
CROSS-EXAMINE AN EXPERT ON
THAT.

HAVE YOU, DO YOU THINK OUR CASE
LAW IS SUCH THAT THAT IT WOULD
NOT ALLOW FOR THAT TO HAPPEN?
>> NO. BUT I THINK WHEN YOU,
WHEN YOU LOOK AT WHEN A
PROSECUTOR MAKES

A DECISION ON PUTTING SOMETHING
IN A CASE HE LOOKS AT CASE LAW.
THIS COURT WARNED, ALBEIT IN
DIFFERENT CONTEXT, ABOUT PUTTING
IN SOMETHING THROUGH THE BACK
DOOR.

YOU RISK PUTTING SOMETHING IN
THE BACK DOOR IF YOU BRING IT
IN IN THE DEFENSE CASE.

YOU DON'T, ACCORDING TO THIS
COURT'S CASE IN ZACK, IF YOU
SAVE IT FOR REBUTTAL.

WHAT WE SEE WITH DR.

PRICHARD IS, HIM, NUMBER ONE,
SETTING FORTH THE BASIS OF HIS
OPINION FOR ANTISOCIAL
PERSONALITY DISORDER.

AND I COULDN'T AGREE WITH

MR. HILTON MORE THAT THE
STATUTE DOESN'T PERMIT THAT.
97.05 SAYS AN EXPERT NEED NOT
EXPLAIN WHAT THE BASIS FOR HIS
OPINION, DOESN'T SAY IT IS
PROHIBITED FROM DOING THAT.

SO WHEN YOU LOOK AT

DR. PRICHARD’S EXPLANATION

WHY THIS IS NOT

SCHIZOAFFECTIVE DISORDER,

THIS IS

ANTISOCIAL PERSONALITY
DISORDER, COUPLED WITH THE FACT
THE SEAM OF THE DEFENSE CASE,
MORE STRONGLY, THE DEFENSE CASE
WAS RITALIN MADE ME DO IT, THEN
THIS EVIDENCE WAS PROPER TO
COME IN.

REALLY THE ONLY THING WE'RE



FIGHTING ABOUT IS THIS
INVOLVEMENT IN THE MOVIE,
DEADLY RUN, AND THE SEX, WHICH
HASN'T BEEN CONTESTED THAT IT
HAPPENED.

SO BECAUSE ALMOST EVERYTHING
ELSE CAME OUT THROUGH THE
DEFENSE EXPERTS.

SO THE QUESTION IS THEN IF THIS
COURT, AND I WOULD ASK THIS
COURT NOT TO GET THERE BUT IF
THIS COURT DOES GET TO HARMLESS
ERROR IT'S CLEARLY HARMLESS
BEYOND A REASONABLE DOUBT.

THE JURY HAD, I MEAN, MAKING A
MOVIE APPEALS IN COMPARISON TO
THE MURDER OF MEREDITH EMERSON
WHERE HE KIDNAPPED A 24-YEAR-OLD
HIKER OFF A MOUNTAIN IN
GEORGIA.

KEPT HER FOR THREE DAYS CHAINED
TO THE BOTTOM OF THE SEAT.
RAPED HER BECAUSE HE THOUGHT
SHE GAVE HIM TOO MUCH TROUBLE
AND HE HAD TO SPEND GAS TO,
BECAUSE SHE GAVE HIM THE WRONG
PIN NUMBERS.

SO IT JUST PALES IN COMPARISON
TO IT.

THE PROSECUTOR DIDN'T ARGUE,
DIDN'T EVEN MENTION THE SEX.
MENTIONED IN CLOSING ARGUMENT
BRIEFLY A HORROR MOVIE WITH NO
DETAILS WHATSOEVER.

NEVER ARGUED IT SHOULD BE
CONSIDERED AS NONSTATUTORY
AGGRAVATION.

NEVER ARGUED IT SHOULD BE USED
TO WARRANT THE DEATH PENALTY.
THE TRIAL JUDGE OF COURSE NEVER
USED IT IN HIS SENTENCE.

SO, GIVEN THE STRONG
AGGRAVATORS IN THIS CASE,

IN CONCLUDING THE PRIOR MURDER
OF MEREDITH EMERSON.

IT'S CLEARLY HARMLESS BEYOND A
REASONABLE DOUBT.

IF THIS COURT HAS NO OTHER
QUESTIONS

THEN THE STATE WOULD
RESPECTFULLY REQUEST THAT YOU
AFFIRM MR. HILTON’S CONVICTION
AND SENTENCE TO DEATH BY WHICH
THE JURY RECOMMENDED 12-0 AND
THAT OVERALL THE JUDGES RULINGS
SHOULD BE AFFIRMED.

THANK YOU.



>> BRIEFLY.

DR. PRITCHARD'S TESTIMONY,
CLEARLY LINKED UP THE DEADLY
RUN MOVIE AND HILTON IN HIS
TESTIMONY. IT WAS BEYOND THE
MERE FACT THAT THIS, THERE WAS
NO, NUMBER ONE, THERE WAS NO
INDICATION THE MOVIE, HILTON
WAS INVOLVED IN MAKING THE
MOVIE.

PRITCHARD NEVERTHELESS SAID HE
FOUND INTERESTINGLY, HIS
TESTIMONY AND WORDS HE USED
INDICATIONS THAT HILTON IN 1995
WAS INVOLVED WITH --

>> LET ME ASK YOU THIS --

>> -- MAKING THIS MOVIE.

>> THE MOVIE INFORMATION CAME
OUT IN DR. WU'S TESTIMONY, WHO
WAS A DEFENSE EXPERT?

>> JUST THE TITLE OF THE MOVIE
WAS THE ONLY THING HE MENTIONED
BECAUSE THAT WAS, PRICHARD'S
EMPLOYER HAD MENTIONED, YEAH, HE
TALKED ABOUT MAKING THIS,
INVOLVED IN MAKING A MOVIE.

>> WAS THAT INCLUDED AS A PART
OF DR. WU'S REPORT?

I MEAN THE DEFENSE ATTORNEY KNEW
DR. WU HAD THIS INFORMATION
AND THIS WAS GOING TO COME OUT?
>> HE DID NOT HAVE ANY
INFORMATION ABOUT THE MOVIE
INVOLVEMENT.

WHAT HE HAD WAS HILTON'S
EMPLOYER'S STATEMENT.

HIS EMPLOYER IN TALKING ABOUT
ACTUALLY HOW HILTON'S BEHAVIORS
DETERIORATED, YEAH, EVEN TALKED
ABOUT HAVING BEEN INVOLVED IN
MAKING THIS MOVIE, DEADLY RUN.
THAT IS THE ONLY THING WU

KNEW, DR. WU KNEW.

IT WAS --

>> —-- THAT INFORMATION CAME
OouT?

>> I'M SORRY?

>> THE DEFENSE DID NOT CARE
THAT THAT INFORMATION CAME OUT
AT THAT POINT.

THEY NEVER SAID THIS ISN'T
RELEVANT OR ANYTHING TO THE
WITNESS?

>> THEY DIDN'T BECAUSE IN THE
CONTEXT.

IT WOULD HAVE BEEN NICE IF WE
HAD AN ARGUMENT THAT THE



PROSECUTOR'S QUESTIONING ABOUT
THE MOVIE TO DR. WU, WHERE HE
KIND OF RELATED SOME OF THE
CONTEXT OF THE MOVIE AND
SUBJECT MATTER.

>> RIGHT.

ONCE HE TALKED ABOUT IT THE
PROSECUTOR THEN ASKED HIM
FURTHER QUESTIONS ABOUT THIS
MOVIE AND SO WE HAVE --

>> DR. WU HAD NO ANSWERS.

>> ABOUT DR. PRICHARD THAT THIS
DEADLY RUN MOVIE WAS MADE AND
SOMEHOW THE DEFENDANT WAS
INVOLVED IN MAKING OF THAT
MOVIE?

>> THERE IS NO EVIDENCE THAT HE
WAS INVOLVED IN MAKING OF THE
MOVIE.

>> BUT, IT WAS SAID?

>> IT WAS SAID.

>> OKAY. AND THERE WAS NO,

NO OBJECTION

TO THE FACT THAT IT WAS SAID --

>> ABOUT THE NAME OF THE MOVIE
ALONE.

HE CAME, WHEN DR. PRICHARD TOOK
THAT, THE CONTEXT OF THE MOVIE
AND HE SAID IT ALL TOGETHER AND
SAID, ISN'T IT INTERESTING?
THERE IS INDICATIONS HE WAS
INVOLVED IN THIS MOVIE,
RELEASING THESE WOMEN IN THE
WOODS TO HUNT THEM DOWN AND NOW
HE MADE IT INTO FRUITION.

>> WHY DID DR. WOO RAISE THIS
ISSUE ANYWAY?

>> I DON'T KNOW.

>> HE WAS THE DEFENSE'S EXPERT,
RIGHT?

>> HE RAISED IT BECAUSE HE, I
THINK THE EMPLOYER THOUGHT, AS
DID DR. WOO, THAT IT WAS SORT
OF LUDICROUS THAT HE THOUGHT HE
WAS INVOLVED IN MAKING A MOVIE.
SO THAT WAS PERHAPS AN
INDICATION OF DELUSIONS.

HE BACKED OFF.

WELL IF HE ACTUALLY DID, YOU
KNOW, HE TOOK BACK THAT PORTION
OF THE TESTIMONY BUT DR. WU
DIDN'T KNOW ANYTHING ABOUT THIS
MOVIE.

HE DIDN'T KNOW ANYTHING ABOUT
HILTON'S MAY OR MAY NOT HAVE
BEEN INVOLVED IN IT AT ALL.



DR. PRICHARD ACTED AS IF THE
MOVIE HAD ALREADY BEEN MADE AND
TOOK IT AS A PREMISE THAT
HILTON HAD CREATED THE IDEA FOR
IT AND BROUGHT HIS IDEA TO
FRUITION IN THIS CRIME.

SO HE USED IT AS A CHARACTER
ATTACK EVEN THOUGH THERE WAS NO
PROOF HE WAS ACTUALLY INVOLVED
IN IT.

>> YOU ARE NOW OUT OF TIME.

>> THANK YOU.

>> THANK YOU FOR YOUR ARGUMENT.



